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SANFORD et aI. v. GREGG, Auditor GeneraL

(Circuit Court, E. D. Pennsylvania. June 6, 1893.)

No.4.

1. TAXATION-FoREIGN JOINT-STOCK COMPA:NIES-CORPORATIONS.
The Adams Express Company, a joint-stock association, organized in

New York, and having its property vested in trustees, in whose name all
legal proceedings are conducted, the interests of the members being rep-
resented by shares, which are transferable on certain conditions, and the
company not being dissolved by the death or insolvency of a shareholder,
is not a corporation; and therefore its capital stock was not taxable under
the Pennsylvania statutes of 1868, 1874, 1877, and 1879, as being the stock
of a company "incorporated by another state" and doing business in Penn-
sylvania.

2. FEDlllRAL COURTS-JURISDICTION-SurTS AGAINST STATES-WHAT ARE.
A 'SUit to enjoin a state officer from assessing or enforcing a tax for

which there is no authority or warrant under the state laws is not in sub-
stance a suit against the state, within the prohibition of the eleventh
amendment to the constitution of the United States.

8. SAME-'-ILLEOAL TAXATION-INJUNCTION BY FEDERAL COURTS.
While the federal courts are extremely cautious about interfering with

the collection of current state revenues, yet they will not decline to en-
join a settlement of illegal back taxes, which threatens to create a cloud
on real estate.

4. EQUITY JURISDICTION-QUIETING TITLE-TAXATION. ..
A settlement of alleged illegal back taxes, which, when the proper steps

are taken, will constitute a lien on real estate, constitutes such a threat
to create a cloud on title as will authorize the interference of equity; and
an allegation by the taxing officers that they do not intend to take the
steps necessary to create the lien does not oust the jurisdiction.

In Equity. Suit by Henry Sanford, Clarence A. Seward, and
L. C. Weir, trustees of the Adams Express Company, to enjoin D.
lI-fcM. Gregg, auditor general of the commonwealth of Pennsylvania,
from making a settlement of taxes against the capital stock of the
express company from May 1, 1868, to the first Monday of Novem-
ber, 1888. By stipulation of counsel the ca8e was heard upon the
bill, supplemental bill, and answer, upon a motion for injunction,
with the same effect as if the same were at issue upon the plead-
ings and proofs for a determination of the merits and for final de-
cree. Injunction granted.
The language of the varic,us acts of assembly of Pennsylvania, under which

this tax is claimed upon the capital stoclt of the Adams Express Company is
as follows.: Section 4, Act May I, 18138: "That the capital stock of all com-
panies whatever, incorporated by or under any law of this commonwealth,
or incorporated by any other state, and legally doing business in this com·
monwealth, shall be subject to pay a tax into the treasury at the rate of
• • • upon :the valuation of the capital stock of the same." Fifth section
of Act April 24, 1874: "That every company whatever now or hereafter in-
corporated under any law of this commonwealth, or now or hereafter incor-
porated under the laws of any other state and doing business in this common-
wealth • • • shall be subject to pay a tax • • * annually at the rate
of * * • upon its common or preferred stock. * • *" Third section of
Act March 20, 1877: "Every company or association whatever, now or
hereafter incorporated by or under any law of this commonwealth, or
now or hereafter incorporated by or under the laws of any other state or
country and doing business in this commonwealth," shall pay a tax on capi·
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tal stock. The language of the fourth section of the act ()t June 7, 1879, (p.
L. 114,) is identical, as far as pertinent, with that of 1877. .
The Adams Express Company is a joint-stock association, formed in New

York in 1854, under articles of association which contain the following pro-
visions in substance:
(aj The subscribers declal'e "that we, for ourselves and our associates and

successors, have associated together as a joint-stock association for carrying
on the business of express forwarding."
(b) "Every person or corporation or company who shall contribute to the

joint stock, or who shall be admitted and acquire interests in the business
of this company. shall participate in its profits and share in its losses."
(c) The property of the company was divided into 12,000 shares of stock,

with the right to increase or diminish their number. The shares are to be
represented by proper certificates which shall be from time to time issued by
the association. The association was authorized "to receive from any per-
sons, corporations, or associations subscriptions for shares, the contribution
or payment for which shall be called in" by assessments to be levied or suits
to be brought under the tenth provision of the certificate.
(d) The persons signing that certificate declare they were owners of shares,

10,769 shares. The balance was to be disposed of as the managers direct.
(e) The name of the association was the Adams Express Company. The

business of the association could be carried on at the option and direction
of the board of managers in that name or in the names of such associations
or local express firms as are now or may be established and known to the
public, and which may be purchased up by this association; and such persons,
corporatio·ns, and associations as shall be admitted to and contribute or be
members of the association by acquiring the interests of others should also
be members of this association.
(f) Any person, corporation, or association entitled to any shares could

transfer his or their interest, in whole or in part, under certain conditions,
on the books of the association.
(g) The death of any shareholder, or the assignment by an insolvent debtor

of his interest in the property of the association, should not dissolve the
same; but the representatives or the assignee of such shareholder may trans-
fer their shares in the manner and under the conditions aforesaid.
(h) "The property and effects of the association, or committed to their charge

nnd custody, * * * shall be in the exclusive IJossession and custody of the
trustees, consisting of the president and two of the managers, in whom the
same shall legally vest, SUbject always to the accountability therefor justly
growing out of these r:resents, in th.:! name of which trustees or the presi-
dent all legal proceedings of the association shall be conducted as permitted
by law."
(i) Upon the change of any of those trustees, their substitutes, or, upon the

death of any of them, their survivor or survivors, shall succeed to and exer-
cise the above powers.
(j) The board of managers, consisting of nine persons, was appointed with

power to select from their own number a treasurer and secretary, and to
elect a president and vice president. The managers could direct the hiring,
purchase, or sale for the association of any personal property which they may
think necessary or proper for the conduct or in ald of the business of the
association, even to the extent of being common carriers on the portions of
their routes, and could insure or reinsure anything committed to the charge
of the association.
(k) Annual meetings are fixed for the second Wednesday of February, and

provisions made for calling special meetings.
(1) Assessments may be made upon any shareholder upon his shares for

paying up his subscription, or ratably meeting the losses or claims of the as-
sociation beyond its available resources at the time.
(m) Dividends of the profits may be declared by the managers to such ex-

tent as they from time to time may provide.
(n) The authentication by the secretary and the president or vice president

and treasurer or secretary of all acts, obligations, powers, and documents of
the association.
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.fohn Hampton Barnes, Geo. TUcker .Bispham, and Wayne Mac-
Veaghi for. <,lomplainants.
(1) It,'is submitted that the provisions of the articles of associatioIl tall

short of the character1stics of a corporation.
"Acorp.oration is Ii body consisting of one or more persons established by

law for certllln specific purposes, with the capacity of succession, either per-
petual or for a limited period, and other special privlleges not possessed by
individuals." (Definition from American & English Encyclopaedia of Law.)
Such an organization can only be created by the action of the law and au-

thority of the government, and not by the agreement of the parties. Stowe
v. Flagg, 72 Ill. 397; Atkinson v. Railroad Co., 15 Ohio St. 21; People v. As-
sessors of Watertown, 1mn, (N. Y.) 616; State v. Bradford, 32 Vt. 50. It follows
that a corporation can have no legal existence out of the state creating it The
exercise of any power in another state depends upon the will of that state.
Bank v.'Earle, 13 Pet. 519; Railroad Co. v. Wheeler, 1 Black, 286. The stat-
utes of Pennsylvania under which the right Is claimed to' settle these taxes
refer to companies incorporated under the law of another state and doing
business in this commonwealth. Their purpose was to recognize corpomtions
created by law of another state and doing business in this state, and tbe au-
thority to do such business must be expressly granted, as shown in the de·
cisions above cited.
The Adams Express Company was not established by law or under the au-

thority of any government. It is a voluntary association of Individuals.
All of the powers granted by the said articles of association may be law-
fully created by. agreement betwee.n the parties. There is no assumption
of any' power expressly' reserved to corporations. The provision making
the shares assignable without causing dissolution is not contrary to the
policy' of the law, and i3 expressly authorized by the joint-stock company
aototthe' state of See Act Pa. June 2, 1874. The mem-
bers of such organization have the right, under that act, to elect pur-
chasers of· stock members of the association. A similar power bas been
recognized and held to be within the power of individuals in the case of
Gleason v. McKay, 134 Mass. 419, and it is competent for partners to
agree that death shall not dissolve the copartnership. 1 Pars. Cont. § 200;
Tyrrell v.'Washbm'n, 6 Allen, 475, 476;' Pearce v. Chamberlain, 2 Yes. Sr.
33; Kingman v. Spurr, 7 Pick. 235. The designation of the trustees as the
parties to whom property was to be conveyed for the benefit of the copartner-
ship was lawful without statutory authorization, and was not the exercise of
a corporate power. Corporations take and convey real estate by their corpo-
rate name, and under their corporate seal. A copartner may, in his own name,
take title to firm real estate purchased With the partnership fund, and it
then becomes partnership property, and is subject to its liabilities, and is
divisible on liquidation, and can be sold by the authority of the firm; and
until the firm's affairs are settled it is personal property. Lind!. Partn. 642;
Id., Wentworth's Notes, 342: Pars. Partn. 372; Moderwell v. Mullison, 21
Pa. St. 257, 2:59; Van Brunt v. Applegate, 44 N. Y. 544.
The title to the property being in the three trustees, it was proper to give

them the power to sue in relation thereto; and, indeed, only those named in
the transfers, to wit, the three trustees, could sue, (Metcalfe v. Rycroft, 6
Maule & S. 75; Scott v. Godwin, 1 Bos. & P. 67,) and dormant partners need
not joln,(Mitchell v. Dall, 2Har. & G. 171.) The delegation of power to the
president to ,sue has been reaffirmed by the State Code of New York, which
authorizes (section 1919) suits in the name of the president or treasurer,
where the association consists of seven or more persons, but only when the
'association is ''unincorporated.'' Like power exists both at law and in eq-
\1lty.· Chamberlain ot London's Case, 5 Coke, 62b; Smith v. Swormstedt, 16
How. 302. Moreover, the right of suing or being sued in the name of a presi-
dent is not a corporate power or privilege. The corporate power or privilege
Is to sue and be sued in the corporate name. There is no attempt in the ar-
ticles to determine against whom suit must be brought. The designation is
limitedt0 suits by and on behalf of the association. The acts of in
Pennsylvania, referring as they do to corporations incorporated under the

•
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laws dt ltnother Iltate, must be the guide of the kind of organization Intended
to be eft'ected, and a controlling test of the character of such 18
found in the .status which It occupies in the state in which it exists.
The character of the association of the members of the Adams Express

Company and of other similar organizations has been before the courts of the
state of New York at various times. The organization has been held to be
a partnership, and not a corporation. Whitman v. Hubbell, 30 Fed. Rep.
81. See, also, Chapman v. Barney, (1889,) \} Sup. Ct. Rep. 426, 129 U. S. 677;
Dinsmore v. Railroad Co., 2 Wkly. Notes Cas. 275; Hoey v. Coleman, (1891,)
46 Fed. Rep. 221; People v. Coleman, 31 N. E. Rep. 96, 133 N. Y. 279; Liver-
pool Ins. Co. v. Massachusetts, 10 Wall. 566.
(2) The taxation of the shares held by the members in the Adams Express

Company as stock of a corporation is therefore contrary to law, and injunc-
tion is the only remedy.
The right to come into equity is undoubted in this case, unless the remedy
at law is adequate and efficient In protection of the complainant's rights, and
the complainant is deprived of its right to come into a federal court. The
parties are residents of a dift'erent state, and the complainant entitled to
bring its action in the federal court. There is no legal remedy which will
protect them in that court, and therefore equity is the only channel open to
it through which to enforce its rights. The fact that there is a remedy of an-
other kind under a state statute in a state court wouid not oust the equitable
jurisdiction of the United States court. Livingston v. Story, 9 Pet. 632; Bar-
ber v. Barber, 21 How. 592; Kirby v. Railroad Co., 7 Sup. Ct. Rep. 430, 120
U. S. 138. Where the circuit court has jurisdiction of the parties, it will re-
strain the collection of illegal taxes by the writ of injunction.
Osborn v. Bank, 9 Wheat. 738. "A state cannot tax the Bank of the United

States, and any attempt on the part of its agents and officers to enforce the
collection of such tax against the property of the bank may be restrained by
an Injunction of the circuit court." See, also, Shelton v. Platt, 11 Sup. Ct.
Rep. 646, 139 U. S. 600; British. Foreign Marine Ins. Co. v. Board of Assess-
ors, 42 Fed. Rep. 90.

B. H. Bristow, of counsel, for complainants.
First. The proposed tax is without authority of law.
The statute, by its terms, Imposes the tax upon "companies now or here-

after Incorporated by or under any law of this commonwealth and companies
incorporated by any other state and doing business in this commonwealth."
The Adams Express Company is merely a joint-stock association. Upon sev-
eral occasions the predecessors of the present auditor general, on their atten-
tion being drawn to the facts, have concluded that the company did not come
within the language of this statute. The legislature of the state -has shown
Its concurrence In this view, for in 1889 the statute was amended by Inserting
the words "joint-stock association and limited partnership," indicating that
the language previously used did not embrace such associations, and the
tax under this statute has been annually settled and paid without question;
and it is absolutely settled by authority that a joint-stock association Is not
a corporation. This has been held by controlling authority in cases regarding
express companies. Thus in Chapman v. Barney, 9 Sup. Ct. Rep. 426, 129
U. S. 677, where the United States Express Company was involved, it was
said: "The allegation of the amended petition is that the company is a joint-
stock company, organized under a law of the state of New York, and a citi-
zen of that state. But the express company cannot be a citizen of New York,
within the meaning 01' the statutes regulating jurisdiction, unless it be a cor-
poration. The allegation that the company was organized under the laws
of New York is not an allegation that it is a corporation. In fact, the alle-
gation is that the company Is not a corporation, but a joint-stock company-
that is, a mere partnership." Page 682, 129 U. S., and page 428, 9 Sup. Ot.
Rep. To the same effect Is Dinsmore v. Railroad Co., 2 Wkly. Notes Cas.
275. Again, In Whltm:tn v. HUbbell, 30 Fed. Rep. 81, it Is said the "Adams
Express Company is a partnership, and not a corporation." Again, in Hoey
v. Coleman, 46 Fed. Rep. 221, the precise point was decided. The statute or
New York wblch was there In question subjected to taxation "all moneyed
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or stock: c9rporatIons deriving an income or profit from their capital or other-
'wise." The tax commissioners of New York claimed that this language cov-
ered the Adams Expt'ess Company, but the court (Wallace, J.) held that "the
proposition that the Adams Express Company is not a corporation in legal
definition is too self-evident for discnssion." Page 222.
Still further, there is no snggestion in the present case that the Adams

Express Company is a "c(}mpany incorporated by or under any law of this
commonwealth." No action in that regard has ever been taken by the state
of Pennsylvania. The claim of the defendants must then rest wholly upon
the ground that it is "a company incorporated by another state," namely,
New York. But upon that subject there is conclusive authority to the con-
trary, for no possible difference in legal effect can be suggested between
the language of the New York statute, "a COl'pOratIon," and that of the Penn-
sylvania statute, "a company incorporated by any state." In People v. Cole-
man, the precise question was whether a jOint-stock association-in that case
the National Express Company-is a corporation under the laws of New York.
At the special term it was held, in an exhaustive opinion, that the stat-
utes of the state did not have the effect of rendering such an association a
corporation. Reported 5 N. Y. Supp. 394. This decision was affirmed by the
general term, (reported 13 N. Y. Snpp. 833,) and by the court of appeals, (re-
ported3!'N. E. Rep. 96, 133 N. Y. 279.) The c(}nrt of last resort, upon a
review of all the statutes, held with great pooitiveness that they did not have
the effect of incorporating a j(}int-stockassociation such as an express com-
pany.Under elementary rules this construction of the statutes of New York
by the courts of that state is conclusive here. Norton v. Shelby Co., 6 Sup.
Ct. Rep. 1121, 118 U. S. 425, 439; Gormley v. Clark, 10 Sup. Ct. Rep. 554,
134 U. S. 338, 348; Stutsman Co. v. Wallace, 12 Sup. Ct. Rep. 227, 142 U.
S. 293, 306. And it was so regarded in Roey v. Coleman, 46 Fed. Rep. 221.
PreciselY the same thing is held in Gleason v. McKay, 134 Mass. 419.
It is, therefore, settled beyond controversy by controlling authority that the
Adams Express Company is not within the terms of the statute now in-
volved; that the proposed tax is wholly unwarranted by fuw. The sole ques-
tion open for discussion is whether or not this CQ\Il't of equity has jurisdic-
tion to restrain the enforcement of this unlawful demand.
Second. The court has jurisdiction to entertain this suit.
The question of the jurisdiction of equity under such circumstances depends

upon the nature of the remedy at law. To exclude juriSdiction in equity the
remedy at law must be "as practical and efficient to the ends of justice and
to its prompt administration as the remedy in equity." Oelrichs v. Spain,
15 Wall 228; Kilbourn v. Sunderland, 9 Sup. Ct. Rep. 594, 130 U. S. 505.
The courts of Pennsylvania are clothed by statute with the power to "pre-
vent or restrain the commission or continuance of acts contrary to law and
prejUdicial to the interests of the community, or the rights of individuals."
Bitting's Appeal, 105 Pa. St. 520. Under this it had been held that "equitable
jurisdiction does not depend on the want of a common-law remedy, for, while
there may be such a remedy. it may be inadequate to meet all the require-
ments of a given case, or to effect complete justice between the contending
parties; hence the exercise of chancery powers must often depend on the
sound discretion of the court. Bierbower's Appeal, 107 Pa. St. 14. So a bill
may be sustained solely on the ground that it is the most convenient remedy.
Kirkpatrick v. McDonald, UPa. St.387." Appeal of Brush Electric Co., 7 Atl.
Rep. 794, 114 Pa. St. 585. .As has been said in a similar case: "The state
cannot be sued, and if thecdurts do not interfere, and the tax be collected
and paid over by the cllshier,there is no remedy either to the bank (}r to the
stockholder." Agnew, J., Markoe v. Hartranft, 6 Amer. Law Reg. (N. S.)
487.
When It is necessary to prevent or cancel a cloud upon the title to real es-

tate by the use of extrinsic evidence, or to prevent a multiplicity of suits, eq-
uity has jurisdiction. Hannewink1e v. Georgetown, 15 Wall. 547; Union Pac. R.
Co. v. Cheyenne, 5 Sup. Ct. Rep. 601, 113 U. S. 516; Shelton v. Platt, 11
Sup. Ct. Rep. 646, 139 U. S. 591; Allen v. Car Co., 11 Sup. Ct. Rep. 682,
139 U. S. 658; Express Co. v. 'Seibert, 12 Sup. Ct. Rep. 250, 142 U. S. 339.
Within these princil1ies there have been many recent instances of injunc-
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tions in eases of taxation. Pelton v. Bank, 101 U. S. 143; New Orleans v.
Houston, 7 Sup. Ct. Rep. 198, 119 U. S. 265; Ratterman v. Telegraph Co.,
S Sup. Ct. Rep. 1127, 127 U. S. 411; Railroad Co. v. Gaines, 3 Fed. Rep. 266;
First Nat. Bank of Richmond v. City of Richmond, 39 Fed. Rep. 309; Brit-
ish Foreign Marine Ins. Co. v. Board of Assessors, 42 Fed. Rep. 90; Ameri-
can Fertilizing Co. v. Board of Agriculture of North Carolina, 43 Fed. Rep.
609; Land Co. v. Gowen, 48 Fed. Rep. 771. It is manifest that both of these
grounds of jurisdiction exist here within the controlling authorities.
The court has jurisdiction upon the ground that the threatened tax will

constitute a cloud upon the title to the real estate which can be removed
only by extrinsic evidence. .
If the tax be imposed in form upon the Adams Express Company it will

constitute a presumptively valid "lien upon the personal and real property of
the company against whom the tax is assessed," and therefore a lien upon the
real estate, which, as disclosed by the bill, the company owns and holds in
its possession. Manifestly extrinsic evidence alone can show that this tax im-
posed in form upon the association as a corporation and under the statute au-
thorizing taxes upon corporations is invalid, because the company is not in
fact a corporation. In order to establish that fact, extrinsic proof would be
requisite regarding the character of the company's organization. It is well
settled that equity, under such circumstances, will entertain jurisdiction to
prevent (DeWitt v. Van Schoyk, 17 N. E. Rep. 425, 110 N. Y. 7) or cancel a
cloud upon the title to real estate, (Cooley, Tax'n, 543.) There are many ap-
plications of this rule. In Gage v. Kaufman, 10 Sup. Ct. Rep. 406, 133 U.
S. 471, the suit was to cancel a tax deed as a cloud upon the title upon
grounds necessitating extrinsic proof. There was a demurrer f,or want of
equity. The court held that in a bill in equity was the proper form of ob-
taining relief upon the grounds alleged. In Lyon v. Alley, 9 Sup. Ct. Rep.
480, 130 U. S. 177, relief against a tax sale was granted in equity upon the
ground that the facts showing its invalidity could only be established by ex-
trinsic proof. In Dull's Appeal, 6 Atl. Rep. 540, 113 Pa. St. 510, where there
was an outstanding tax d£'ed which was shown by parol evidence to be in-
valid, it was held that equity had jurisdiction to entertain a suit for its can-
cellation. In Stewart v. Crysler, 3 N. E. Rep. 471, 100 N. Y. 378, the suit was
to cancel a tax deed as a cloud upon the title. The ground alleged was that
the lands were assessed as nonresident property, whereas in fact they were
occupied by a resident of the town, and therefore, under the statutes, should
be assessed to the occupant. The court held that, inasmuch as extrinsic proof
was necessary, equity had jurisdiction. The same thing was held in People
ex reI. Barnard v. Wemple, 22 N. E. Rep. 761, 117 N. Y. 77.
To the same effect are Union Pac. R. Co. v. Cheyenne, 5 Sup. Ct. Rep. 601, 113
U. S. 516; Land Co. v. Gowen, 48 Fed. Rep. 771; Town of Springport v. Teu-
tonia Sav. Bank, 75 N. Y. 397; Paper Co. v. O'Dougherty, 81 N. Y. 474; Rum-
sey v. City of Buffalo, 97 N. Y. 114; Seminary v. Cramer, 98 N. Y. 121.
Lyman D. Gilbert, John H. Weiss, James A. Stranahan, Dep. Atty.

Gen., and W. U. Hensel, Atty. Gen., for defendant.
T. The Adams Express Company is liable to taxation under the laws of

Pennsylvania for taxes accruing between the years 1868 and 188 , and the
settlement of March 8, 1893, against said company by Auditor General Gregg
and State Treasurer Morrison for capital stock from May I, 1838, to the first
Monday of November, 1889, as found on page 7 of the plaintiff's supplemen-
tal bill, and on page 14 of defendant's answer, was a lawful settlement under
the laws of Pennsylvania, and must be so adjudged by this court if it shall
take jurisdiction of the subject.
An inquiry into the character of that company requires an examination of

the statutes of New York which preceded its creation, and o'f the grant of
powers made by them to it. On 7th April, 1849, the legislature of that state
passed the following act of assembly:
"An act in relation to suits by and against joint-stock companies and asso-

ciations.
"I. Any joint-stock company or association, consisting of seven O'l' mor(>

shareholders or associates, may sue and be sued, in the name of the president
v.58F.no.4-40



626 FEDERAL REPORTElt, vol. 58.

or treasurer, for the time being, of such joint-stock company or association;
and all suits and proceedings so prosecuted by or against any such joint-stdck
company or association· and ali process or papers in such suits and proceed-
ings on the president or treasurer for the time being of such joint-stock com-
pany or association shall have the same force and effect as regards the joint
rights, property and effects of said joint-stock company or association, as if
such suits· and proceedings were prosecuted in the names of all the share-
holders or associates in the manner now provided by law.
"2. No suit so commenced shall abate by reason of the death, removal or

resignation of such president or treasurer of such joint-stock company or as-
sociation, or the death or legal incapacity of any shareholder or associate
during the pendency of such suit; but the same may be continued by or
against the successor of the "Officer in whose name such suits shall have been
commenced.
"3. The president or treasurer of any such joint-stock company or asso-

ciation shall not be liable in his own person or property, by reason of any suit
prosecuted as above provided, by or against him, as nominal plaintiff or de-
fendant therein; provided that such nresidentor treasurer shall not be ex-
empted from any liability to which he may be otherwise legally subject as a
stockholder or shareholder in such joint-stock company or association.
"4. Nothing herein contained shall be construed to deprive the plaintiff of

the right after judgment shall have been obtained against any such joint-
stock company or association, as above prOVided, from suing ali or any of the
shareholders or associates therein individually as now provided by law, or
of the right to proceed, in the first instance, against the persons constituting
any such· joint-stock company or association, in the manner now provided by
law; but if it shall appear to any court in which any suit shall be prosecuted
otherwise than as provided in the first section of this act, that the same
is so prosecuted for the purpose of vexatiously or oppressively enhancing
costs, such court shall not allow any more costs to be taxed and recovered in
such suit than would be taxable and recoverable in case such suit was prose-
cuted in the manner provided in the first section of this act.
"5. Nothing herein contained shall be construed to confer on the joint-

stock companies or associations mentioned in the first section of this act any
of the rights or privileges of corporations except as herein specially prOVided."
Chapter 258, Laws N. Y. 72d Sess. 1849.
On 9th July, 1851, the legislature of that state passed the following addi-

tional aet of assembly:
"An act to extend 'the act in relation to suits by and against joint-stock com-

panies and associations' to companies having a joint or common interest
in property.

"1. The act entitled 'An act in relation to suits by and against joint-stock
companies and associations,' passed April 7, 1849, is hereby extended to any
company or association composed of not less than seven persons who arl'
owners of or have an Interest in any property, right of action or demand,
jointly or In common, or who may be liable to any action on account of such
ownership or interest; and the suits and proceedings authorized by the said
act may be brought and maintained in the manner therein provided as well
for any cause of action heretofore existing as for any that may hereafter oc-
cur.
"2. This act shall take effect Immediately."
Chapter 455, Laws N. Y. 74th Sess. 1851.
On the 15th April, 1854, the legislature of that state passed the following

act of assembly:
"An act to amend and in addition to the several acts relative to joint-stock

companies.
"Whenever in pursuance of its articles of association the property of any

joInt-stock association is represented by shares of stock, it may be lawful for
said association to provide by their articies of association that the death of
any stockholder or the assignment of his stock shall not work a dissolution of



SANFORD tI. GREGG. 627

the association, but it shallcontlnue as before, nor shall such company be
dissolved except by judgment of a court for fraud in its management or other
good cause to such court shown, or in pursuance of its articles of association.
"2. SUch association may also by its articles of association provide that the

shareholders may devolve upon any three or more of the partners the sole
management of their business.
"3. This act shall in no court be construed to give said associations any

rights, or privileges as corporations."
Chapter 245, Laws N.Y. 77th Sess. 1854.
The effect of this legislation, so far as it is material to the present inquiry,

was to sanction the organization of joint-stock associations and companies,
and to confer the following artificial powers upon them: To permit any
joint-stock company or association which did not consist of less than seven
shareholders or associates to sue and be sued in the name of the president
or treasurer, the service of all processes or papers in such suits to be made on
the president or treasurer of such company or association, with the same ef-
fect as if the suits were prosecuted in the name of all the shareholders or as-
!lociates; to prevent the abatement of any suit by reason of the death, removal,
or resignation of such officer of such company or association, or by the death or
legal incapacity of any shareholder or associate during the pendency of a suit;
to permit any joint-stock association whose property, in pursuance of its ar-
ticles of association, is represented by shares of stock, to provide in its ar-
ticles of association that the death of any stockholder, or the assignment
of his stock, shall not work a dissolution of the association; to provide that
such company shall not be dissolved except by judgment of a court for fraUd
in its management, or other good cause to such court shown, or in pursuance
of its articles of association, and to allow the shareholders to declare in their
articles of association that the sole management of their business may de-
volve upon three or more of their partners.
After the passage of this legislation, 18 gentlemen, on the 1st of July, 1854,

entered into articles of association creating the Adams Express Company,
and designating the city of New York as its principal place of business.
These articles of association sufficiently show that the Adams Express

Company was formed under the legislation already mentioned, and that the
artificial powers it enjoys are expressly sanctioned by that legislation, and
derived from it. The character of these associations, in respect to state tax-
ation, was made the subject of judicial inquiry in New York, and in the case
of People ex reI. Platt v. Wemple, 22 N. E. Rep. 1046,117 N. Y. 136, the court
there declared that the words "incorporated or organized under any law of
this state," as used in the tax act of 1881, "are not to be taken in a technical
or restricted sense, and confined to associations brought into being according
to the formality of the statute, but as including any combination of individu-
als upon terms which embody or adopt as rules or regulations of business
the enabling provisions o·f the statutes, and, so far as possible for it, assume
an independent personality, and claim privileges not possessed by individuals
or copartnerships." The .court in that case held that the United States Ex-
press Company, a corporation of the same character as the Adams Express
Company, must be deemed to be incorporated for purposes of taxation, anll
as such was taxable under the revenue laws of that state.
In People v. Coleman, 31 N. E. Rep. 96, 133 N. Y. 279, this decision was re-

versed upon these grounds: The distinction between joint-stock companies
or associations and corporations was said to be preserved in the taxing stat-
utes by the use of the words "incorporated" and "organized," and by the faet
that the formation of a corporation involves the merging of the common-
law liability of the members for debts, and requires the substitution of a new
or the retention of the old liability by an affirmative enactment; but in the
case of joint-stock associations the common-law liability remains unchanged
and unimpaired. needing no statutory intervention to preserve or restore it.
The judicial mind of New York has, therefore, within the short space of

three years entertained and expressed conflicting opinions with regard to the
liability of the Adams Express Company and similar express companies to
taxation under the revenue laws of that state. But whatever difference of
judicial opinion may exist in that state, the same questionshllve elsewhere
arisen and been determined in perfect harmony with the view 'Elntertained
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by this commonwealth ()'f. its right to tax the capital stock of the Adams Ex-
press Company for the period of time already mentioned.
The case of Oliver v. Insurance Co., 100 Mass. 531, presented the following

facts: A revenue statute of that commonwealth declared that "each fire,
marine and fire and marine insurance company incorporated or associated
under the laws of any government or state other than one. of the United
States shall annually pay to the treasurer of the commonwealth a tax of four
per cent. upon all premiums charged or received on contracts made in this
commonwealth for the insurance of property, or received or collected by its
agents in this commonwealth." A bill in equity was filed by the treasurer of
that commonwealth to restrain that company from prosecuting its business
in Massachusetts until this tax had been by it paid. The company was an
English joint-stock company, organized in 1836 under a deed of settlement,
and after that time transacting business under that and two supplemental
deeds of settlement, with powers and privileges conferred upon the company
by three acts of parliament. Each of those acts expressly stipulated that it
should not have the effect to incorporate the company, and the personal lia-
bility of the members for the obligations of the association was in each care-
fully preserved. The argument made on behalf of that company by its very
learned counsel completely anticipates the argument presented by the learned
counsel for the Adams Express Company, and the latter is a duplication of it.
The court, in deciding the question, declared that there could be no doubt
that the company was an insurance company associated under the laws of a
government other than one of the United States, and that, therefore, it came
literally within the terms used in the tax statute. But the decision did not
rest upon that point. It was based upon the ascertainment that the company
was a corporation within the meaning of the taxing legislation.
This decision has not only never been reversed, but its authority has never

been questioned, in the commonwealth of Massachusetts. The cases of Taft
v. Ward, 106 Mass. 518, and Railroad v, Pearson, 128 Mass. 445, do not in
any manner consider or decide the question of tax liability of associations of
this character under the revenue legislation of that or any other state. They
deal entirely with questions affecting the liability of the members of such
associations for the joint indebtedness, and the remedies to be used for the
collection of claims against such associations. Examination, therefore, will
sustain, we confidently assert, that under the legislation of Massachusetts
associations of the character of the Adams Express Company are taxable un-
der language similar to that used in the statutes of Pennsylvania, which are
offered for the consideration of this court.
If ampler authority to sustain this branch of the contenti()D of the common-
wealth. of Pennsylvania were needed, it can readily be found in the case of
Liverpool Ins. Co. v. Massachusetts, 10 Wall. 566. In that case the supreme
court of the United States reviews, upon appeal taken by the company from
the supreme judicial court of Massachusetts, the decisiO'D. there pronounced
against it, and reported in 100 Mass. 531. The argument of the counsel for
the company is given at length, and will be found to be not only substan-
tially, but almost literally, that offered to the view of this court upon this
branch of this case by the counsel for the Adams Express Company. Mr•
.Justice Miller, in considering the character of that company, declares:
"(1) It has a distinctive and artificial name by which it can make contracts.
"(2) It has a statutory provision by which it can sue and be sued in the

name of one of its officers as the representative of the whole body, which is
bound by the judgment rendered in such suit.
"(3) It has provision for perpetual succeSsion by the transfer and transmis-

sion of the shares of its capital stock, whereby new members are introduced
in place of those who die or sell out.
"(4) Its existence as fin entity, apart from the shareholdE'rs, is recognized

by the act of parliament which enables it to sue its shareholders and be sued
by them."
In all respects the powers which the supreme court of the United States

thus found lodged with and enjoyed by that company are precisely those
which the Adams Express Company enjoys under the sanction of the laws
of the state of New York. The question presented by that case for dedsion
to that court is thus judicially stated: "The qUl)stion before us is whether au
association, such as the one we are considering, in attempting to carryon its
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business in a manner which requires corporate poweI"J under legislative sanc-
tion, can claim. under a jurisdiction foreign to the one which gave those pow-
ers, that it is only a partnership ot individnals. We have no hellitation In
holding that, as the law of corporations is understood in this conntry, the
association is a corporation, and that the law of Massachusetts, which only
permits it to exereise its corporate functions in that state on the condition
of payment of the spf'cified tax. is in no violation of the federal constitution
or of any treaty protected by said constitution."
That decision not only stands unreversed, but unquestioned by any of the

subsequent decisions of that high ceurt. The doctrine announced in Chap-
.man v. Barney, 9 Sup. Ct. Rep. 426, 129 U. S. 677, does not, and was not,
in any manner, intended to, conflict with the decision announcing the lia-
bility of such associations to an equality of taxation with corporations trans-
acting the same character of business under the laws of any state. Those
decisions of the supreme courts of the United States and of Massachusetts
are in harmony with the decisions of the other courts which are collected
in note 2, p. 28, § 23. 1 Spell. Priv. Corp.; 11 Amer. & Eng. Ene. Law, 1031,
1045,1054.
The fact to which the counsel for the company have made reference, that

joint-stock associations are specifically mentioned in the twenty-first section
of the revenue act of June I, 1889, (P. L. 429,) and are not particularized in any
of the earlier statutes imp.osing tax upon capital stock, does not· justify the
inference that the Adams Express Company was not taxable upon its capital
l:ltock until the passage of the revenue act of 1889. The twenty-third section
of the revenue act of J889 declares that pipe lines shall be taxed upon their
gross receipts. The fonrth section of the revenue act of April 24, 1874, (P. L.
70,) does not specifically include them among the companies that shall pay
this kind of tax. This would be such an omission of companies of that char-
acter as would, under the argument now advanced by the Adams Express
Company. require the court to hold that pipe-line companies were not taxable
under the act of 1874, and could not be made taxable until they had been spe-
cifically mentioned in some later taxing statute. This argument the pipe lines
invoked in their behalf, but it was rejected, and they were declared to be
l:lufficiently described in the general words of the fourth section of the reve-
nue act of 1874, and were taxable upon their gross receipts. Columbia Con-
duit Co. v. Com., 90 Pat St. 307.
The taxing language in these statutes is therefore substantially the same as
that contained in the legislation of Massachusetts, which was considered and
decided by the courts of that state and of the United States in harmony with
the present view of the commonwealth of Pennsylvania. That these ques-
tions would be decided in the same manner by the courts of this common-
wealth is indicated by the decision in Coal Co. v. Rogers, 108 Pat St. 147.
In that case a limited partnership is called "a quasi corporation," and made
subject to the provisions of Act May 8, 1876, p. 142, which authorizes an ac-
tion for trespass to be brought against "any person or corporation." Such a
construction would be in harmony with that which declares that the word
"person" in a taxing statute included a corporation. Society v. Yard, 9 Pa.
St. 359; End!. Interp. St. § 87. Such a construction would be in keeping
with and required by the constitution of Pennsylvania. Article 16 of that
instrument declares by its title that it deals with "private corporations," and
yet its thirteenth section contains the following provision:
"Sec. 13. The term 'colrporations' as used in this article, shall be construed

to include all joint-stock companies or associations having any of the powers
or privileges of corporations and not possessed by individuals or partner-
ships."
The tenth section of that article provides that upon certain terms and con-

ditions "the general assembly shall have the power to alter, revoke or annul
any charter of incorporation now existing and revocable at the adoption of
this constitution, or that may hereafter be granted."
.Toint-stock companies can be formed under Act June 2, 1874, (P. L. 271,)

and acquire the p.owers Eet forth in their written statement· That such com-
panies can be deprived of their privileges by the general assembly cannot
successfully be denied, and the grant to the general assembly of this power
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of revocation must be found -in the constitutional language already quoted.
That section, therefore, treatS the articles of association of such companies
as a. charter, and in respect to regulation for the public welfare places such
an association upon an equality with corporations created by or' doing busi-
ness within the state.
We therefore respectfully submit that the commonwealth of Pennsylvania,

under its -constitution, tts legislation, and the decisions of its own courts and
those of other states and of the United States, is justified in holding that the
Adams Express Company is, for purposes of taxation, a quasi corporation,
and to be treated like all other corporatio'nscreated by the authority of Penn-
sylvania. or doing business within its limits, and as such taxable upon that
proportion of its capital stock representing property owned by it within the
limits of the commonwealth of Pennsylvania.
II. Has this cdurt jurisdiction of the subject-matter of the controversy

brought before it? _
(a) Are t1)e plaintiffs entitled to equitable relief?
(b) Is the suit in this case in fact and in lttw a suit against the state of

Pennsylvania, and therefore to be dismissed as in violation of the eleventh
amendment to the federal constitution?
(a) It is true that plaintiff's bill avers, and the argument of the plaintiff

maintains, that the court should take jurisdiction because the threatened tax
will constitute a cloud upon the title to real estate.
1.'he answer to this proposition is that, notwithstanding the law of Penn-

sylvania of March 30, 1811, section 12, (5 Smith's Laws, 231,) declares that the
"amount or balance of every account settled agreeably to this act due to the
commonwealth shall be deemed and adjudged to be a lien," etc., it has been
decided in a very recent case (Wm. Wilson & Son Silversmith Co.'s Estate,
24 Atl. Rep. 636, 150 Pa. St. 289) that it is the duty of the auditor general
in all cases to file a certified copy in the county in which the lien is to take
effect, and no such lien is created in the event of noncompliance with the act
of 1827. Under that act the dnty of filing a copy in the county of the debtor
is applicable to the settlement of taxes under the act of 1811. The reasons
of public policy, which is averse to secret liens, fire declared by the supreme
court to be applicable to state taxes under the act of 1811.
As the auditor general has neither threatened nor intended to file any such

lien, we submit that the apprehensions lYf the plaintiff are wholly unfounded,
and the averments of the.answer that no lien has been created by the set-
tlement must be taken to be true. Whatever lien exists or is apprehended ex·
ists in the nature of things under the law and from the liability of the com-
pany, however that may be finally adjudicated, and it does not arise from nor
is it strengthened by the settlement of the auditor general. The plaintiffs.
therefore, are entitled to nd equitable relief upon the ground that any cloud
upon the title of their property, or any obstruction to them in the free use
of the same, is threatened. Any such averment in their bill is expressly de·
nied by the answer.
It is contended here, and it must be established, to maintain this proceed·

ing, that the tax here sought to be levied is wholly unwarranted by law, and
that the complaining company is not an object of the Pennsylvania taxing
statute. If this contention be true, then no real cloud upon the title of the
property need be llpprehended. Cooley, Tax'n, p. 779.
(b) This proceeding is a proceeding against the state of Pennsylvania, and

therefore, under the prohibition of the eleventh amendment to' the federal
constitution, it cannot be sustained.
That amendment, adopted from considerations of public necessity, which

han> never been seriously qnestioned, declares that "the judicial power of the
United States shall not be construed to extend to any suit in law or equity
commenced or prosecuted against one of the United States by citizens of
another state, or by citizens or subjects of any foreign state." The present
suit is-First, the suit of Messrs. Sanford et al. v. The State of Pennsylvania,
in wl1ich case it must be dismissed from this jurisdiction; or, second, it is a
suit of the Adams Express Company v. '.rhe State of Pennsylvania, in whicl1
event it must also be dismissed frolll this jurisdiction; or it is, third, a suit of
the Adams Express Company, a corporation, against D. McM. Gregg, in
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which event there can be no further contention that the plaintiff is Dot
subject to the tax laws of Pennsylvania; or, fourth, it is a suit of San-
ford et aI., citizens of another state, against Gregg, citizen of this state. If
the relation of the parties is that stated in the fourth proposition, there is
no occasion for equitable relief, for the settlement of the auditor general can
have no binding force or validity. His threat is brutum fulmen. His settle-
meBt can have no flnallty, requires no appeal, can ensue in no judgment, can
create no lien, and exacts no security. If it is not a' mere controversy be-
tween individuals, which can be settled at law, then it is in effect and in
law a suit against the state of Pennsylvania, and a proceeding to restrain
that commonwealth, to shackle its arm.
The bill, as appears by the record, lS against D. McM. Gregg, "auditor gen-

eral of tile state of Pennsylvania," and not against him as an individual. He
is in no way interested in this case other than in his official capacity as audi-
tor general of the state, and whatever he intended doing or did do was as
such official, acting in an official capacity for the state. Under this head
there is an abundance of authorities. This question is thoroughly discussed
in the case In re Ayers. 8 Sup. Ct. Rep. 164, 123 U. S. 443, in which are
cited: Georgia v. Bralslford, 2 Dall. 402; Ex parte Madrazzo. 7 Pet. 627;
Kentucky v. Dennison, 24 How. 66,98; CUnningham v. Railroad Co., 3 Sup.
Ct. Rep. 292, 609, 109 U. 8. 446; Hagood v. Southern, 6 Sup. Ct. Rep. 608,
117 U. S. 52; LouisifUla v. Jmnel, and Elliott v. Wiltz, 2 Sup. Ct. Rep. 128,
107 U. S. 711; Board v. McComb, 92 U. S. 531; Kirtland v. Hotchkiss, 100
U. S. 491; New Hampshire v. State of Louisiana, and New York v. State of
Louisiana, (decided in 1883,) 2 Sup. Ct. Rep. 176, 108 U. S. 76. See, also, De
Saussure v. Gaillard, 8 Sup. Ct. Rep. 1053, 127 U. S. 216.
In a recent argument before the supreme court of the United States, (In

1'e Tyler, 13 Sup. Ct. Rep. 785, 149 U. S. 164,) Mr. J. Randolph Tucker, an
eminent constitutional lawyer and commentator, states the subject thus:
"Where an officer of the law does an act under valid and constitutional

authority of the government of his state, in obedience to her order, and in
pursuance of his sworn duty as her officer, the act is not his own; it is the
act of the state by its own will and mind and hand, the hand and will and
mind of its own officer. It has no other means of acting. If this, its only,
means may be held' responsible, then the state's immunity from liability is a
fiction and a mockery. If those by whom alone the state can act may be pun-
ished or prevented, it is folly to say the state is not punished and prevented. To
enjoin the officer through whom only she can act is to enjoin her; to sue these
is to sue her. To forbid these to act, to put them in duress of imprisonment,
to force them, is to act judicially on her. If these are deterred by such pro-
ceedings from acting, she is deterred from action; is a state maimed and
helpless; a state only in name; a sovereign without will or capacity to act
at all.
"This doctrine of identity of the state with its officers, as 'the head with its

members,' is recognized as to her responsibility under fourteenth amendment,
in the Virginia Cases, 100 U. S. 313, 370. If so, why not applicable to her im-
munity under the eleventh amendment?
"The United States cannot be suell, and hence its officers cannot be sued

for their representative action. Mississippi v. Johnson, 4 Wall. 475; Georgia
v. Stanton, 6 Wall. 50; Noble v. Railroad Co., 13 Sup. Ct. Rep. 271, 147 U.
S. 165; New Orleans v. Paine, 13 Sup. Ct. Rep. 303, 147 U. S. 261."
"Where the officer of the state has no right to possession of or title to prop-

erty, nor right or interest in action, which is separable from the state's right.
title, and interest, then the ofilcer in respect of such right, title, and interest
is protected by the eleventh amendment from suit against him, becauSe it is
really against her.
"Especially 1s the foregoing true, when the officer is charged with discre-

tion in his action, and is not merely ministerial; for his mind and will in
discretionary action is her mind and will, and cannot by suit be constrained
or forbidden. Court substitute judicial or executive action of state
officer. Board v. McComb, 92 U. S. 531; v. U. S., Id. S5; State
Railtoad Tax Cases, Id. 575; Heine v. Levee Com'rs, 19 Wall. 660. In this
case the action of. the board of liquidation was judicial, and conclusive on
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taxpayer, unless by resort to the tribunal Cl"eated by the state for correction
cYt the error." Stanley v. Supervisors, 7 Sup. Ct. Rep. 1234, 121 U. S. 535.
"An ofllcer chargd with a sovereign function of a state cannot be pun-

ished by fine and imprisonment, or prevented by injunction from discharging
it; nor can such officer holding by state authority any property be enjoined
from so holding it, nor can it be takC!n from him by any court, because it is
in fact a proceeding against the state; and decree so affects her. that she
sho'uld be a party, which she cannot be because of eleventh amendment. In
all such cases officers have the state's immunity in order to secure her own."
And although in this South Carolina case the supreme court has recently

denied the application for a writ of habeas corpus, it has done so expressly
upon the ground that the seizure by the ofllcers of the state of South Carolina
for taxes of the property of a railroad in the hands of a receiver by force
was unjustifiable, and could not be defended; that the claims of the state for
taxes are. not superior to the general rule which makes property placed in
the hands of a receiver subject to the orders of the court. "They are to be
determined in the regular way, and in the proper manner." That is precisely
what is proposed to be done by the state of Pennsylvania in this case.
It is not the province of the federal courts to interfere with the policy of

the revenue laws of the states. High, Inj. (3d Ed.) §§ 485, 486, p. 366; Id.,
§ 491; Bank v. Billings, 4 Pet. 514; St. Louis. v. Ferry Co., 11 Wall. 423:
Kirtland v. Hotchkiss, 100 U. S. 491; Memphis Gas-Light Co. v. Taxing
Dist. of Shelby Co., 3 Sup. Ct. Rep. 205, 109 U. S. 398; Haley v. Breeze, 12
Sup. Ct. Rep. 836, 144 U. S. 130: Dow-s v. City of Chicago, 11 Wall. 108;
Walston v. Nevin, 9 Sup. C1. Rep. 192, 128 U, S. 578; Shelton v. Platt, 11
Sup. Ct. Rep. 646, 139 U. S. 591; Allen v. Car Co., 11 Sup. Ct. Rep. 682, 139 U.
S.658; Express Co. v. Seibert, 12 Sup. Ct. Rep. 250, 142 U. S. 348; State Rail-
road Tax Cases, 92 U. S. 614, 615; Central Trust Co'. v. Wabash, S1. L. &
P. Ry. Co., 26 Fed. Rep. 11; Marye v. Parsons; 5 Sup. Ct. Rep. 932, 962, 114
U. S. 332-335; Henderson Bridge Co. v. Henderson City, 12 Sup. Ct. Rep.
114, 141 U. S. 688; Pennoyer v. McConnaughy, (1891,) 11 Sup. Ct. Rep. 699,
140 U. S. 17.

DALLAS, Circuit Judge. My consideration. of this case has been
greatly facilitated by the thorough and able arguments which have
been presented by caunsel; but it is not necessary to enter upon a
discussion of the several questions to which they have been directed.
A bdef statement of the conclusions which have been reached will
suffice to indicate, with reference to the stipulation filed, the grounds
of the decision now to be made.
1. The Adams Express Company is not a corporation. Conse-

quently-First, it is not subject to the tax in question; and, second,
the defendant, in making the settlement against that company, did
not act by authority of the state of Pennsylvania, and therefore this
suit is not, in effect, against that state, but is one to whkh the
judicial power of the United States extends.
2. It is undoubtedly true that the federal courts should be ex-

tremely cautious in interfering with the collection of the revenues
of the several states; but this bill is not aimed at the collection
of current revenue, but of back taxes covering a period of 20 years;
and this settlement, if not itself a presently existing cloud upon tiLle
to real estate, is certainly a potential threat to create one, which is
not effectually withdrawn by the allegation that this defendant does
not propose to pursue it. In Jackson v. Cator, 5 Yes. 688, the Lord
Chancellor (Loughborough) said: "I never ask more upon an ap-
plication for an injunction than that a surveyor has been sent to
mark out trees. I do not wait until they are cut down." This de-
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fendant asserts a right to create a lien, and has done all that is
necessary to enable him, or his successor in office, to do so under
color of the right asserted. This is sufficient ground for apprehend-
ing that the power (which unquestionably exists) to cloud the
plaintiffs' title will be exercised; and the "naked and unsupported"
promise of the defendant that he will, refrain from exercising that
power does not defeat the right of the plaintiffs to have its exercise
prohibited. Celluloid Manuf'g Co. v. Arlington Manufg Co., 34 Fed.
Rep. 324. The first step towards the creation of a lien having been
taken, the jurisdiction in equity then attached, and cannot now be
divested by the averment of the defendant that he does not intend
to proceed further in that direction; and if it be assumed that equity
would interpose primarily only to prevent the perfection of the ap-
prehended lien, yet, having acquired jurisdiction for that purpose,
the court should not hesitate to strike at the il'oot of the wrong by
annulling the unlawful preliminary procedure by which the com-
pleted injury has been rendered possible. Therefore, and irrespective
of the other grounds which have been urged with much force, I am
of opinion that this suit is within the equitable jurisdiction of this
court.
The complainants are entitled to relief in accordance with the

stipulation filed, for which a decree may be prepared and, if req-
uisite, be submitted for

FARMERS' & MERCHANTS' BANK OF CLAY CENTER v. FARWELL
et al.

(Circuit Court of Appeals, Eighth Circuit. November 13, 1893.)
No. 312.

1. ASSIGNMENT-RIGHT OF ASSIGNEE.
One who, being indebted to a bank, and also to a firm, had assigned to

the latter his interest in certain fire insurance policies, prosecuted actions
thereon in his own name, testifying that he was solely interested therein.
Previously, he had refused to assign the policies to the bank, but informed
Hs officers that when he collected the money he would deposit it, and the
bank could pay itself; and the bank, having no knowledge of the assign-
ment, and relying on these statements, granted him further credit, and
made him other loans. Subsequently, after a settlement of certain of
the actions, the attorney for the assignor, without his knowledge, or that
of the assignees, deposited the proceeds in the bank. Held that, by the
assignment, the entire beneficial interest in the policies vested in the as-
signees, and entitled them, as against the bank, to the proceeds of the
settlement.

2. SAME-FAILURE TO GIVE NOTICE OF ASSIGNMENT-EsTOPPEL.
The assignees were not estO'Pped to claim the money because of their

failure to give notice of the assignment, nor for allowing the prosecution
of the actions in the assignor's name, as they had no knowledge of the
assignor's indebtedness to the bank, or that the latter intended to extend
his credit.
Appeal from the Circuit Court of the United States for the Dis-

trict of Kansas.
In Equity. Suit by John V. Farwell, Charles B. Farwell, John K.

Harmon, John T. Chumasero, and John V. 'Farwell, Jr., doing busi-


