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residence and citizenship can only be in the state or country by the
laws of which it was created, although it may have an office and do
business in other states whose laws permit it. Shaw v. Mining Co.,
145 U. 8. 444, 12 Sap. Ct. Rep. 935; Ward v. Manufacturing Co., 5
C. C. A. 538, 56 Fed. Rep. 437.

On the argument it was urged that the cause was not removable
under the act of 1887, (24 Stat. 552, ¢. 373,) unless it was one of
which the federal court could take jurisdiction originally under the
provisions of the first section of the act if no assignment of the
claim had been made; and that, as the petition for removal fails to
show that the citizenship of George, the assignor of the claim, is
such that he could have brought the action originally in the federal
court, the cause was erroneously removed; and the opinion of Judge
Shiras in McNulty v. Insurance Co., 46 Fed. Rep. 305, is cited in
support of this contention. 'We do not find it necessary to express
any opinion as to the soundness of this construction of the statute.
‘While it is true the petition for removal does not allege that George,
the assignor of the cause of action, is a citizen of Kansas, we think
that under the rule laid down in Express Co. v. Kountze Bros., 8 Wall.
342, that fact sufficiently appears from other parts of the record.
See Ward v. Manufacturing Co., supra, and cases cited.

It is objected that the verdict of the jury was for the defendant,
without designating which defendant. As elsewhere shown, there
was but one real defendant in the action. The nominal defendants
never appeared, and the plaintiff, in his brief, very properly says:
“There was no issue between the plaintiff and two of the defendants
upon which a verdict could have been rendered.” The record shows
that the only issue tried, and the only one the jury were sworn to
try, was that between the plaintiff and the insurance company, and
that no other party appeared. Judgment was rendered in favor of
the defendants. This trifling clerical error, if, indeed, it is such,
is capable of correction by an inspection of the record, and con-
stitutes no ground for the reversal of the case. Bank v. Farwell,
56 Fed. Rep. 570.

The judgment of the court below is affirmed.

RUST v. BRITTLE SILVER CO. et al.
(Cireult Court of Appeals, Eighth Circuit. October 30, 1893.)

No. 302.
FEDERAL CoURTS—CITIZENSHIP.

In a suit to set aside a deed of trust made for the benefit of creditors,
it appeared that the plaintiff and the trustee were citizens of the same
state, but that the beneficiaries under the deed, other than the plaintiff,
were citizens of another state. Held, that the trustee was an indis
pensable party to the suit, and that the federal court, therefore,
had no jurisdiction.

Appeal from the Circuit Court of the United States for the Dis
trict of Colorado. Decree modified.
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M. B. Carpenter and W. N. McBird, for appellant.
Albert 8. Frost, for appellees.

Before CALDWELL and SANBORN, Circuit Judges, and THAY-
ER, District Judge.

CALDWELL, Circuit Judge. This is a suit in equity begun by
George Rust, the appellant, against the Brittle Silver Company,
Albert 8, Frost, trustee, William H. Bofinger, Charles K. Hall, and
George N, Fenno, appellees, in the circuit court of the United States
for the district of Colorado. The Brittle Silver ‘Company, a Lonisi-
ana eorporation, on the 10th day of April, 1890, conveyed all its
property, consisting of lode mining claims in Summit county, Colo.,
to Albert 8. Frost, in trust, to secure the payment of debts due and
owing by the company, as follows, namely: To the defendant Wil-
liam H. Bofinger, the sum of $4,832.64; to the defendant Charles K.
Hall, the sum of $3,009.84; to the defendant George N. Fenno, the
sum of $2,935.38; and to George Rust, the appellant, the sum of
$5,212.04.

A statute of Colorado provides that “no corporation doing busi-
ness in this state, incorporated under the laws of any other state,
shall be permitted to mortgage, pledge or otherwise encumber its
real property situated in this state, to the injury or exclusion of any
citizen, citizens or corporation of this state who are creditors of

-such foreign corporation; and no mortgage by any foreign corpora-
tion, except railroad and telegraph companies, given to secure any
debt created in any other state, shall take effect as against any
citizen or corporation of thig state until all its liabilities due to any
person or corporation in this state at the time of recording snch
mortgage have been paid and extinguished.,” Mills’ Ann. St. § 499.

The bill alleges that the plaintiff and the defendant Frost, the
trustee in the deed of trust, are citizens of the state of Colorado,
and that the other defendants are citizens of the state of Louisiana,
and claims that as the plaintiff is the only creditor of the defendant
corporation whose debt is secured by the deed of trust, who is a
citizen of Colorado, he ig entitled, under the statute above quoted,
to have his debt, upon which he has obtained a judgment at law,
made a lien upon the premises conveyed by the deed of trust prior
and superior to that of the other creditors whose debts are secured
by that instrument; and the prayer of the bill is that the deed of
trust may be declared to be of no effect as against the judgment
of the appellant, and that the “defendant Albert S. Forest, trustee,
be decreed to release said premises from said deed of trust; that
when said premises shall be sold by virtue of an execution issued in
favor of your orator in the law action, or if sold under said deed of
trust, your orator’s claim shall be decreed to be first paid in full
out of the proceeds of such sale, before any of the claims of the de-
fendants William H. Bofinger, Charles K. Hall, or George N, Fenno
shall be paid.”

It will be observed that the plaintiff and the defendant Frost,
the trustee, to whom the corporation had conveyed its property, are
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both citizens of the state of Colorado. The bill avers that Frost,
the trustee, “is only a nominal party,” and the jurisdiction of the
court is attempted to be supported upon that theory. But the posi-
tion is not tenable. The deed of trust invested Frost with the legal
title to the premises, and imposed on him the duty of selling the
property, and applying the proceeds to the payment of certain debts
of the grantor. The bill seeks to set aside and annul this convey-
ance, and make a disposition of the property different from that
provided for in the deed of trust. To a bill seeking such relief,
Frost, the trustee, is not a nominal, but an indispensable, party. As
the plaintiff and Frost, the trustee, are citizens of the same state,
the court below had no jurisdiction of the case, and rightly dis-
missed the bill. Thayer v. Association, 112 U. 8, 717, 5 Sup. Ct.
Rep. 355; Peper v. Fordyce, 119 U. 8. 469, 7 Sup. Ct. Rep. 287.

There was a demurrer to the bill, which was sustained, and there-
upon the bill was dismissed generally. As the demurrer challenged
the right of the plaintiff to relief on the merits, the decree dis-
missing the bill should be modified to show that the bill was dis-
missed for want of jurisdiction, and the cause is remanded to the
circuit court with directions to qualify its decree accordingly.

EQUITABLE MORTG. CO. v. CRAFT.
(Circuit Court, N. D. Georgia. November 23, 1893.)
No. 451, ‘

Usury—CoOMMISSIONS TO INTERMEDIARY—EVIDENCE OF AGENCY.

The fact that a trust and banking company engaged in the business of
securing loans for its customers in one instance advances money to a
borrower before submitting his application and real-estate securities to
the mortgage company in whose favor they are drawn, coupled with the
fact that the bonds to reconvey are signed by the president of the trust
company, as attorney in fact for the mortgage company, are not sufficient
to justify the court in inferring, in the face of direct testimony to the
contrary, that the trust company was an agent of the mortgage company,
8o that the payment of a commission to the former would be a payment
to the latter, rendering the rate of interest usurious. Merck v. American,
ete.,, Co.,, 7 S. E. 265, 79 Ga. 213, followed.

In Equity. Bill by the Equitable Mortgage Company against
Clayton Craft. Heard on exceptions to the master’s report. Ex-
ceptions sustained, and decree for complainant.

Statement by NEWMAN, District Judge:

On July 26, 1889, Clayton Craft, the defendant in this case, made a writ-
ten application to the Atlanta Trust & Banking Company for a loan of $2,400
for five years at 6 per cent. per annum, the application being made to them
for the purpose of inducing said trust company to undertake to procure the
money from some source for Craft. Accompanying said application was a
written agreement, signed by Craft, and addressed to the Atlanta Trust &
Banking Company, in which Craft made said banking and trust company
his agent to procure the five-year loan of $2,400 at 6 per cent. per annum,
and agreed to pay said trust and banking company $480 as commissions for
procuring the loan, the same being 20 per cent. of the amount of the loan.



