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suit,lseXplained and excused when we consider the .long and un·
necessary delay of Munks in prosecuting his libel. The surety on
the bond signed his undertaking in 1882 in the sum of $725, and went
about his business. The amount involved in the libel was but
$356.32. The witnesses were all within reach, and their testimony
was brief, and could have been taken in a short time thereafter.
Instead of so proceeding, the libelant, Munks, delayed more than a
year before beginning his testimony. He then adjourned from time
to time for four years, taking in all some sixty pages of testimony,
and finally brought on the case for trial more than eight years
after filing his libel. In the mean time the claimant had become
insolventj and had died, and the surety UpO'll the bond had every
reason to suppose that his liability had been long since extinguished
by a final decree.
The evidence upon the trial of the original cause shows that

there was a second loss of certain of the piles after the escape of
the lost piles from the boom, which was caused by striking a snag,
and that thereby six piles were lost, the same being of the value
of $16.32. The loss of these piles was found by the district court
to have been caused by the negligence of the steamer. It is not now
shown in this proceeding that that finding was erroneous. That
part the decree, therefore,. must be allowed to staJ;ld. .
It will be the decree of thIS court that the decree rendered III the

district court.in favor of William Munks and against C. E. Jackson,
the libelant herein, be modified so far as concerns all of the piles
lost in slough, save and except those lost by striking
the snag referred to in said former decree; and that the said William.
Munks recover nothing as against this libelant for 00.' on account
of said piles, but that" said former decree stand in favor of said
William Munks and against said C. E. Jackson' for the loss of the
said piles so lost by striking said snag so referred to, and for the costs
and disbursements of that suit, and that the libelant in this suit
recover of and from the said William Munks his costs and disburse-
ments herein.

NEW YORK & N. E. R. CO. v. CHURCH et al.
(Circuit Court of Appeals, First Circuit. September 13, 1893.)

No. 58.
t. DEMURJU,GE..-STIPULATION FOR PREOEDENOE IN DISOHARGE-BREAOH.

A breach of a stipulation in a bill of lading giving the vessel precedence
In under pain of double demurrage during time lost by failure
to do so, entitles the vessel to such demurrage, although she is not de-
tained, altogether, beyond the lay days allowed in the preceding part of
the bilL

2. SAME-RATE. OF DEMURRAGE-STIPULATION CONTROLS.
Demurrage will be allowed at the rate stipulated in the bill of lading or

charter party, unless, at least, the loss to the ship is shown to be less.

Appeal from the District Court of the 'Onited States for the
District of Massachusetts.
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In Admiralty. Libel by Joseph H.Church and others against
the New York & New England Railroad Company to recover de-
murrage claimed to be due under a bill of lading. There was a
decree for libelant in the district court. Respondent appeals. Af-
1h'Ined.
The bill of lading was taken by the Pennsylvania Railroad Company, and

covered a cargo of coal shipped on board the schooner Glenwood from Phila-
delphia to the respondent railroad company, at Boston. Across its face were
stamped the words, "Subject to conditions National Association Bill of Lad-
ing." At the hearlng, libelants put in evidence what they claimed to be a
Na1Jlonal Association bill of lading. This contained a provision that the ves-
sel should have precedence over "all vessels" arriving or giving notice after
her arrival. Respondent, however, introduced a National Association bill of
lading which merely gave the vessel precedence over all "stea.m" vessels sub-
sequently arriving or giving notice.

James Milton Hall, (Charles A. Prince, on the brief,) for plaintiff
in error.
Edward S. Dodge, for defendants in error.
Before OOLT and PUTNAM, Circuit Judges, and ALDRICH,

District Judge.

ALDRICH, District Judge. The first question is whether the
schooner Glenwood, in discharging her cargo, was entitled to
precedence over all vessels subsequently arriving, or whether, by
the terms of the contract or bill of lading of the National Associa-
tion, regulating the order in which vessels should be relieved of
their cargo, precedence was only given over steam vessels subse-
quently arriving and giving notice.
It is apparent from the record that the district court found

as a fact that the Pennsylvania Railroad was the agent of the
New York & New England; that, in taking the bill of lading
subject to the conditions of the National Association bill ofla.ding,
it acted within the scope of its authority, and either knew or ought
to have known the provisions thereof as to precedence, and the
the order in which vessels should be discharged; and that all
vessels were within the operation of the provision as to preced.
ence. We see no reason for disturbing this finding, and this
disposes, not only of the first question, but of the first four
grounds of error set forth in the record.
According to this finding below, 24: hours were allowed after

al'ri,al and notice to the consignee for receiving the cargo, at the
rate of 1 "day, Sundays and legal holidays excepted, for every
150 tons thereof, after which the cargo, consignee or assignee,
1ilhould pay demurrage at the rate of 6 cents per ton a day, Sundays
and legal holidays not excepted, upon the full amount of cargo,
as per bill of lading, for each and every M.y's detention, .and pro
rata for parts and portions of a day, beyond the days above speci-
fied, until the cargo should be fully discharged; and after arrival
and notice to the consignee, and the expiration of 24: hours, the
vessel should have precedence in discharging over all vessels ar·
dYing or giving notice after her arrival; and for any violation of
this provision she should be compensated in demurrage· as it.
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while delayed by snch violation, her discharge had proceeded at
tbeJ.'ateof 300 tons per day.
ThemlUlter of the Glehwood reported her arrival at the port

-of.BoswnjJllld readiness to discharge her cargo, at 7 A. M., June
8, 1891, to the wharfinger of the New York & New England Rail-
foadqo.; and on the same day,at 7:30 A. M., schooners Lyman
¥. Lll-w. fl,nd Sullivan Sawin were _reported, and were given pre-
cedence at the wharf, notwithstanding the earlier arrival and re-
port of the _Glenwood. The consignee contended that the pre-
cedencein order of arrival was,only given over steam vessels,
an.d, as the Lyman M. Law and Sullivan Sawin were not steam
-vessels, that they were not within the contract; but as it has
been determined, as a matter of fact, that the word "steam" was
not a part of the contract, it follows that all vessels were en-
.titled to discharge in the order of arrival, and the consignee's COD-
tention in this respect is therefore answered by the contract Hsel;:'
It is further contended by the consignee, in snbstance, that if

it should be determined that the Glenwood was entitled to pre-
cedenceovetthe LymanM. Law and Sullivan Sawin, and that
giving priority to the latter was a violation of the provisions of
the contract, it should not be held to be the stipulated demur-
rage, for- the reason that the Glenwood was not detained beyond
the time in which the consignee might hold her at the wharf, and
that ber discharge was completed within the lay days allowed
iu the first part of the contract.
Assuming the fact to be as the consignee contends, we cannot

sustain, the position taken. The leading feature of the contract
is the idea that vessels should have precedence according to the
order of their arrival and report. It is quite probable that the
parties intended to give liberal lay days for the discharge, and
more -than is ordinarily required, and it is a reasonable inference
that it was understood that if time was gained the vessels should
receive the benefit. It cannot be supposed, however, that parties
coutracting for the discharge of vessels in the order of their ar-
rival and report could have contemplated that it should be left
to the arbitrary caprice of the consignee to reverse the order of
discharge, and give precedence to vessels of later arrival and re-
port, and respond in nominal damages only. Under such construc-
tion, the consignee would take the benefit of the liberal provision
as to lay days, which was intended as a safeguard in his favor
against accident and unforeseen contingencies, rather than a
shIeld for wrongdoing, in the teeth of the express proVision of the
contract as to precedence in order of arrival and report.
As a general rule, courts of admiralty have allowed the demur-

rage stipulated in contracts of charter party and bills of lading.
1 Pars, Shipp. & Adm. 313. This would certainly be the rule
unless the loss to the shirpmvner is shown to be less. Carv. Carr.
by Sea, 609. It is not made to appear that the loss to the Glen-
wood by the wrongful detention was less than the stipulated de-
murrage, and that sum must therefore be accepted as the basis of
jllst eompensation. under the circumstances of this case. 'l'he con-
siguee, in the case under consideration, set aside the Glenwood,
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which was entitled to discharge her cargo in order of arrival, and
gave precedence to a vessel subsequently arriving and making re-
port. We see no reason for varying the general rule in this par-
ticular case. The record presents no question as to the correct-
ness of the computation of demurrage.
Decree of the district court affirmed, with interest from Novem-

ber 4, 1892, to date of the decree of the district court.

MILBURN et al v. NORD·DEUTSCHER LLOYD.
(District Court, S. D. New York. October 25, 1893.)

CHARTER - DAMAGE TO CARGO - CHARTER HIRE -INDEMNITY FROM FOREIGN
OWNERS TO THE CHARTERERS.
Where the charterers of a foreign ship, being responsible to the owners

for the charter hire, and having received freight upon goods delivered
to the consignees, are llab1e to the latter for damage claims arising
through negligence of the ship, and the owners are foreign, and have no
assets In this cOuntry, the charterers will not be required by a court of
admIralty to pay over to the owners the whole amount of the charter
hire, except upon security indemnifying them against such reasonable
and probable demands as may have arisen against the charterers through
the fault of the owners In the transportation of the cargo.

In Admiralty. Libel for freight under charter.
Convers & Kirlin, for libelants.
Shipman, Larocque & Choate, for respondent.

BROWN, District Judge. The above libel was brought to recover
the balance of charter money for the libelants' steamship "Tiverton,"
which had been chartered to the respondent for a voyage from
Bremerhaven to New York, for the lump sum of £1,400, under a
charter of affreightment. The vessel performed the voyage and
arrived in New York on the 11th of June, 1892, and a few days
thereafter delivered all her cargo. Some claims for damages for
bad stowage having been made upon the respondent, to whose
agents-Oelrichs & 'Co.-the freight moneys had been paid, the
charterers claimed a bond of indemnity from the libelants against
the damage claims, before paying them the whole charter money.
Indemnity was refused and the above libel filed.
The defendant, in its -answer, offered to pay the freight moneys,

on receiving such indemnity, and asked a decree therefor from the
court.
n is admitted that the "Tiverton" was a British vessel; that her

owners are British residents, having no assets here; and that the
steamer is not upon any regular line to this country. Since the
answer was filed, the amount of the damage claims has been very
largely reduced; and upon the evidence I do not find that there is
more than a single claim for which there appears to be any rea-
sonable ground to claim damages, or any probability of litigatJon.
The libelants urge that the respondent is not in any event per-

sonally liable for any damage claim whatsoever; because the re-
spondent did not sign the bill of lading or become personally bound


