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detain the said aliens, who, in this notice and order, were respec-
tively named, and to immediately return them, and each of them,
apon the same vessel, to the foreign port or ports from which they
had come to the United States. He also admitted that he did not
in fact detain on board the same vessel, the Kansas, the aliens named
in the indictment, and did not in faet return them to the port from
which they came, but that they escaped from said vessel. No ob-
jection was made to the sufficiency of the indictment.

At the trial, after making the aforesaid admissions, the defendant
offered evidence to prove that there was no negligence or neglect in de-
taining the said aliens, and that they escaped without any negligence
or neglect on his part. This evidence was excluded as immaterial,
to which ruling the exception of the defendant was duly taken and
allowed. 'The court further ruled that the defendant was bound at
his peril, and at all hazards, to detain the aliens on board the said
vessel, and that nothing would relieve him of his obligation to deo
50, except vis major or inevitable accident. To this ruling also ex-
ception. was allowed. The defendant did not pretend that the es-
cape was through inevitable accident or vis major.

' The cortectness of these rulings is now the only matter for consider-
ation, and it is evident, if the ruling that nothing short of vis major or
inevitable accident would relieve from the duty to detain and return
the aliens, the evidence offered, of the absence of neglect or negli-
gence, was immaterial, and was properly excluded. So this case
in fact presents only a single question: Was the ruling as to the
duty of the defendant right? For the determinatiow of this ques-
tion it becomes necessary to examine the whole of chapter 551 of
the Statutes of 1891, on the tenth section of which the indictment
is based. Such examination clearly shows that the aim and pur-
pose of the act, and the imflexible intention of congress, were to
protect the health, the morals, and the safety of the people of this
country by the absolute exclusion of immigrants who might en-
danger the welfare of the community in any of these respects. The
first section specifically enumerates the classes of aliens to be ex-
cluded, and among those specified are “persons likely to become a
public charge” Section 2 forbids the settlement, compromise, or
discontinuance of proceedings for violation of another act relating
to the importation and migration of foreigners under labor con-
tracts. Section 3 relates to advertisements printed or published in
foreign countries for the assistance or encouragement of immigra-
tion.  Section 4 denounces penalties against owners of vessels who
shall solicit, invite, or encourage the immigration of any alien into
the United States. Section 5 is merely amendatory of the act of
Tebruary 26, 1885, Section 6 makes subject to a fine of $1,000, or
imprisonment not exceeding one year, or both, any person who
shall bring into or land in the United States, or who shall aid in so
doing, any person not lawfully entitled to enter the United States.
Section 7 provides for the appointment of a superintendent of im-
migration, and makes him an officer in the treasury department,
under the control and supervision of the secretary of the treasury.
Section 8 provides that upon the arrival by water of alien immi-
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grants it shall be the duty of the master or agent of the vessel
bringing them to make report to the proper inspection officers of the
name, nationality, and last residence of every such alien before any
of them are landed. The inspection officers are thereupon required
to inspect all such aliens, either on board the vessel in which they
have arrived, or at some definite time and place to which by the
order of said officers they have been removed. The decision of the
inspection officers adverse to the right of any alien to land is made
final unless appeal be taken to the superintendent of immigration,
whose action may be reviewed by the secretary of the treasury.
This section also makes it the duty of the commanding officer of the
vessel in which such alien immigrants came to the United States
“to adopt due precautions to prevent the landing of any alien im-
-migrant at any place or time other than that designated by the in-
spection officers,” and declares that “any such officer or agent or
person in charge of such vessel who shall either knowingly or negli-
gently land or permit to land any alien immigrant at any place or
time other than that designated by the inspection officers, shall be
deemed guilty of a misdemeanor, and punished by fine or imprison-
ment or both.” Section 9 extends jurisdiction of state officers over
immigrant stations, for the preservation of the peace, and arrest of
persons violating state laws.

This brings us to the tenth section, under which this prosecu-
tion is begun. It is unquestionable from the preceding sections
that the intention of congress was the absolute exclusion from this
country of all immigrants of the classes named in the act. Owners,
officers, and agents of steam and sailing vessels coming from foreign
ports with alien passengers, were fully and plainly warned and
notified not to bring such prohibited persons. To guard against
all possibility of such persons gaining admittance, duties were im-
posed on the owners and agents and officers of the vessels to make
special report of alien passengers, to retain them on board, or only
to land them at designated places, for the sole purpose of inspection,
until they had been thoroughly inspected. For willful or negligent
violation of those provisions of the act penalties were imposed.
Congress, in the tenth section, dealt with the disposal of immigrants
found on inspection to belong to the prohibited class, and brought
to the United States in contravention of the previous sections; and
it is to be noted that removal from the vessel to places on shore for
convenience of inspection it is expressly declared “shall not be con-
sidered a landing during the pendency of such examination.” The
tenth section directs that all rejected persons shall, if practicable,
be immediately sent back on the vessel by which they were brought
in. The condition of practicability is simply a recognition of the
contingency that the vessel might mnot be about to return to the
port or country whence she had come. She might be bound to
some other place, or she might be detained a long time for necessary
repairs, or might be condemned as unseaworthy, or for other suffi-
cient reasons would not be available for the reconveyance of the un-
lawful comers into the United States; but in every such case the
immigrants were to be detained at the expense of the owners of the
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vessel on which they came. They are regarded and treated as if
still’ passengers under the care and control of the vessel’s owners.
Furthermore, if the master, agent, consignee, or owner of the vessel
shall refuse to receive back on board the vessel such aliens, or
shall neglect to detain them thereon, or shall refuse or meglect to
return them to the port from which they came, or to pay the cost of
their maintenance while on land, he shall be deemed guilty of a
misdemeanor, and be punished. The duty to receive back on
board arises either when there has been a wrongful landing, or a
removal to an appointed place for inspection. Detaining on board
is required when the inspection has been had without any removal
from the vessel, as well as when the alien, having been off the
vessel, i3 sent back; and the obligation to return always exists. To
secure payment of fines imposed, the clearance of the vessel is re-
fused till they are paid.

We camnot doubt, after thus examining the statute, that the
tenth section imposes on masters, owners, agents, and consignees
absolutely the duty to do the things required of them respectively.
It admits of no excuse. They must at their peril conform to the
provisions of the statute.’ They took the risk, when they brought
the alien from a foreign port, that he would be adjudged not law-
fully suitable to be admitted here, and must be taken back. The
statute is analogous to acts regarding the sale of unwholesome or
diseased provisions, or the keeping and storage of dangerous ex-
plosives, or the sale of intoxicating spirits. The safety and pro-
tection of the public is the end sought.. Upon every one rests the
duty to see to it that no acb or omission of his shall endanger that
safety; and, if he fails of the full performance of that duty, good
intention, or the absence of evil intention, will not excuse him. The
responsibility may be regarded similar to that resting upon a
sheriff in case of an escape. He cannot excuse himself by showing
that he had exercised care to keep his prisoner. Notwithstanding
this view of the aims and purpose of the statute, if it cannot with-
out violence be construed so as to effect its intention, it will be
found a case where the legislature, by inadequate or inconsistent
expression, has fallen short of its design. And in support of the
contention that this is such a case, stress is laid on the expression
“neglect to detain;” but we have no doubt that, in view of the
general purposes of the statute, the word “neglect” must here re-
ceive a common and popular signification, as the equivalent of “fail”
or “omit.” The employment of the term “neglect” in this sense is
neither infrequent nor unfamiliar, and assigning to it here any more
restricted or narrow definition would defeat the whole end of the
gtatute,~a result to be tolerated only when necessary. It follows,
therefore, that the rulings of the court below were correct, and the
judgment must be affirmed.

Judgment of the circuit court affirmed.
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CORBIN CABINET LOCK CO. v. YALE & TOWNE MANUF'G CO. et al.
(Circuit Court, D. Connecticut. November 23, 1893.)
Nos. 778, 779.

1. PATENTS FOR INVENTIONS—PRELIMINARY INJUNCTIOR—ACQUIESCENCE,

When validity is denled, and the state of the art shows that the In-
vention is at best a narrow one, proof of acquiescence on the part of pur-
chasers alone, coupled with complainant’s affidavit showing that the only
large competing manufacturer was notified when he first brought out his
goods that complainant claimed infringement, and that thereupon “ne-
gotiations were entered into which resulted in an arrangement satisfac-
tory to complainant,” whereby said competitor “was permitted to continue
the saleof its goods,” is not sufficient to show such acquiescence as will war-
rant a preliminary injunction, in the absence of any details of the alleged
arrangement or any affidavit from the competitor in regard thereto; es-
pecially when complainant’s former superintendent denies that any such
arrangement was made at the time stated, or for several years afterwards.

2. SAME—ACQUIESCENCE—CIRCUMSTANCES TO BE CONSIDERED.

In determining the completeness of acquiescence, the fact that com-
plainant and one other are the only large manufacturers of the class of
goods in question, and that it requires a very large investment to make
the necessary line of patterns, are circumstances to be considered.

8. BAME—~VALIDITY—ESTOPPEL—~PRELIMINARY INJUNOTION.

A patentee who has assigned his patent should not be allowed, when
sued for infringement thereof, to prevent the operation of the estoppel
applicable in such cases, merely upon his ex parte affidavit, presented
on 4 motion for preliminary injunction; for the questions of considera-
tion, good falth, and the effect of his action on the action of complainant,
can only be satisfactorily determined by a hearing on the merits.

4. SaMg,

The mere fact that an inventor, who has assigned his patent, subse-
quently becomes an officer in a corporation which is alleged to be an in-
fringer does not render applicable to such corporation the estoppel which
operates against him personally.

In Equity. Bills by the Corbin Cabinet Lock Company against
the Yale & Towne Manufacturing Company and Frank W. Mix for
infringement of patents. On motion for preliminary injunction.
Granted as against said Mix only.

Mitchell, Hungerford & Bartlett, for complainant.
Betts, Atterbury, Hyde & Betts, for defendants.

TOWNSEND, District Judge. These are two motions for pre-
liminary injunctions to restrain the infringement of letters patent
No. 295,270 and No. 309,238, granted to the complainant, as assignee
of the defendant Frank W. Mix, for improvements in locks and
keeper plates. At the hearing the motion in the second suit was
withdrawn. The motion herein considered is upon patent No.
295,270, dated March 18, 1884, for an improvement in piano locks.
It is not an adjudicated patent, but complainant claims such ac-
quiescence as should have the force and effect of a prior judgment.
The defendants admit infringement, but deny either patentability
or acquiescence.

It is not necessary to the disposition of the motion to discuss
the evidence as to the prior state of the art. It has, therefore,



