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The $450 damages claimed under the second head ‘are of iden-
tically the same character as those first set out, but not sued for;
and both of these items of damages are such as could be recovered
in an action on the bond. The $2,089.25 and the $450 items of
the damages cannot be split into two suits, and a recovery had
in each. A verdict and judgment in one suit would be a bar to
the other. The claim of $450 damages for the loss of the use
and occupation of the land must, therefore, be regarded as repre-
senting the plaintiff’s claim to damages on the bond, though im-
perfectly and insufficiently stated.

The damages claimed for malicious prosecution constltute a.
different cause of action, and should have been separately para-
graphed. This cause of action was also imperfectly stated, in that
the complaint did not aver want of probable cause, and the ter-
mination of the suit in plaintiff’s favor. A recovery could be had
for the damages specified under the first and second heads upon
averments in the complaint and evidence that wounld not authorize
a recovery for the other damages claimed. Preston v. Cooper,
supra; Stewart v. Sonneborn, supra. The questlon whether these
separafe causes of action could be joined in one suit is not before
us. The plamtlﬂ cannot avoid paragraphing his complaint by
1mperfectly statmg the . different. causes of action. The order of
the court requiring the plaintiff to paragraph it was a reasonable
one, and the plaintiff having defied the authority of the court
in the premises the action was properly dismissed. Eisenhouer
v. Stein, 37 Kan. 281, 15 Pac. Rep. 167. We may add that if the
court erred in the matter it was not prejudicial error, for the com-
plaint stated no cause of action of any kind. See cases above
cited.

The judgment of the court below is aﬁirmed

ELDER v. RICHMOND GOLD & SILVER MIN. CO.
(Circuit Court of Appeals, Eighth Circuit. October 16, 1893.)
No. 183.

1. LiMrraTioN—Suir 10 REMOVE CLoup oxN TiTLE.

A suit to remove, as a cloud on title, a claim founded on a judgment
alleged to have been rendered without jurisdiction is not within Gen. St.
Colo. 1883, c. 66, § 12, limiting the time within which bills for relief on
the ground of fraud can be brought.

’2 Ba% Code Colo, § 401, prescribing the lmitation for suing out writs of
error, has no application to such a suit.
8. JUDGMENT—PRESUMPTION OF VALIDITY.

A judgment for defendant in an attachment suit, rendered for failure
to reply to the answer, as required by Code Colo., is not invalidated by
the fact that the record fails to show that notice of the filing of the an-
swer was given in conformily with the requirements of the Code, as the
presumption that the court rightly decided that such requirements were
complied with is conclusive against collateral attack.
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4, FEDERAL CoURTS—CORRECTING ERRONEOUS JUDGMENT OF STATE COURT,
Hrrors in the judgment of a state court having jurisdiction are review-
able only by the proper state tribunals, and cannot be corrected by the
federal courts.

5. JUDGMENT—VACATING—WANT OF JURISDICTION.

A judgment was rendered in a district court of Colorado, dismissing
the action, and thereafter a motion to vacate was denied. Nearly three
years after its rendition, and without intermediate proceedings, the judg-
ment was set aside, and judgment rendered for plaintiffs. Held, that the
latter judgment was absolutely void, as rendered without jurisdiction;
Code Colo. § 75, requiring that a party aggrieved by a judgment must
apply for relief within six months after adjournment of the term at
which the same was rendered.

6. SAME-—~AMENDMENT AFTER TERM.

The power of amendment after the term does not extend to the correc-
tlon of judicial errors, nor authorize the annulment of a judgment ren-
dered nearly three years previously, and the rendition of another exactly
opposite. - )

Appeal from the Circuit Court of the United States for the Dis-
trict of Colorado.

In Equity. Bill by the Richmond Gold & Silver Mining Com-
pany against George W. Elder to remove a cloud from the title
to parts of certain mining claims. Decree for complainant. De-
fendant appeals. Affirmed.

James B. Belford and George R. Elder, for appellant.
Dexter T. Sapp, for appellee.

Before CALDWELL and SANBORN, Circuit Judges, and THAY-
ER, District Judge.

CALDWELL, Circuit Judge. This was a bill in equity filed by
the Richmond Gold & Silver Mining Company, the appellee, against
George W, Elder, the appellant, to remove a cloud from the ap-
pellee’s title to parts of mining claims situated in Gunnison county,
Colo., described as follows, namely: An undivided onethird of
the Sleeping Pet, an undivided three-fourths of the Mammoth
Jode, an undivided three-fourths of the Eastman lode, an undi-
vided three-fourths of the Topeka lode, an wundivided three-
fourths of the Little Minnje lode, an undivided three-fourths
of the Gray Copper lode, and an undivided three-fourths of
the Silver Gem lode. The bill sets up two independent sources
of title in the appellee to the property,—one by purchase from
the patentiees of the United States and their grantees, and another
afterwards acquired by patents from the United States to the ap-
pellee issued in 1885 for the property, founded on a relocation of
the mining claims. In the view we take of the case, it will not
be necessary to consider this latter title.

‘The bill sets out the appellee’s chain of title, from which it
appears that one Albert M. Eastman once owned the property, and
the conveyances from him constitute a necessary link in appellee’s
chain of title. The bill alleges, and the answer admits, that the
appellant’s claim of title rests on a judgment recovered by Billin,
Huston & Co. against Albert M. Eastman and Benjamin H. Cramp
on the 18th day of November, 1885, in the district court of Lake
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county, Colo,, in a suit begun by attachment on the. 21st day of
October, 1881 and in which the writ of attachment wds on the
27th day of October, 1881, levied on the property in tontroversy
as the property of Albert M. Eastman, and which was afterwards
sold as hig property under a special execution issued.on the judg-
ment. The bill alleges that the court was without jurisdiction to
render this Judgfment and that the same, and the proceedmgs
thereunder, are void for that reason. The appellant, in his an-
SWeT, asserts the validity of the judgment and proceedings, and
avers that under them he acquired Eastman’s title to the property,
and that the title so acquired has relation to g date prior to the
conveyance of the property by Eastman to the appellee or to its
grantors; the attachment having been levied October 27, 1881, and
the conveyances from Eastman, under which the appellee clalms
title, having been made in July, 1882.

The facts neeessary to:be considered in determining the valid-
ity of the judgment under which the appellant claims the property
are as follows: On the 21st of October, 1881, Billin, Huston & Co.
commenced a suit by attachment against Albert M. Eastman and
Benjamin H. Cramp in the district court of Lake county, Colo.,
to recover more than $10,000 alleged to be due to the plaintiffs
from the defendants. The writ of attachment issued in the case
was duly levied on the mining claimg in controversy, as the prop-
erty of Albert M. Eastman, on the 27th of October, 1881. The
defendant Eastman appeared to this suit on the 14th day of April,
1882, and filed his answer, denying that the defendants executed
the note sued on, and pleading want of consideration. No repli-
cation was filed ‘to this answer, as required by the Colorado Code
of Practice; and on the 10th of June, 1882, and during the same
term, the court rendered the following ]udgment in the case:

“It appearing to the court that the plaintiffs herein have failed to file a
replication or demurrer to the answer of said defendant, although the time
for them in which so to do has long since expired, it is ordered that the de-
fault of said plaintiff, for so failing to reply to said defendant’s answer, be,
and the same is hereby, duly entered according to law; and, on motion of
said defendant for judgment to be entered on said default, it is considered,
ordered, and adjudged by the court that the said defendant, Alfred M.
Bastman, go hence without day, and that he have and recover of and from

said plaintiffs all his costs in this action expended, and that execution issue
therefor.”

On the 5th of August, 1882, Billin, Huston & Co. filed their motion,
supported by affidavit, to set aside this judgment, which motion was
pending until the 20th of March, 1883, when it was denied, to which
ruling the plaintiffs excepted, and filed a bill of exceptions, but never
sued out a writ of error, or otherwise prosecuted an appeal. On
the 26th of May, 1885, the court, on motion of Billin, Huston & Co.,
get agide the judgment rendered in favor of Kastman on the 10th day
of June, 1882, .and on the 10th day of November, 1885, rendered a
judgment in the case against Eastman for $15,385.53, and sustained
the attachment. The appellant’s title to the property rests on a
sale thereof on a special execution issued on this judgment.

The statute of Colorado of 1883 (Gen. St. ¢. 66, § 12) provides that
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bills for relief on the ground of fraud shall be filed within three
years after the discovery of the fraud, and the appellant pleads this
statute in bar. But this is not a bill for relief on the ground of
fraud, within the meaning of that statute. The bill challenges the
Jumsdlotlon of the court to render the judgment under which the
appellant claims title. The questlon it presents is one of law, and
not one of fraud in fact, which is not charged. Nor does section 401
of the Code of Colorado, prescribing a limitation of three years for
suing out writs of error, ‘have any application to the case.

We come now to the consideration of the guestion whether the
court had ]IlI'lSdlCthIl to render the judgment under which appellant
claims. It is undeniable that the district court of Lake county
had jurisdiction of the parties and the subject-matter of the suit at
the time it rendered the judgment of June 10, 1882. The legal effect
of that judgment was to put an end to the suit. The technical
name for the judgment is not material. It does not matter, for the
purposes of this case, whether it be called a judgment of non pros,
or by some other name. Nor is it material to inquire-as to the effect
of the judgment on the plaintiffs’ right to bring another suit for the
same cause of action. It was undoubtedly a final judgment, in the
sense that it disposed of that suit, and the attachment proceedings
therein. The Code of that state provides that, “if the defendant
recover judgment against the plaintiff, * * * the order of at-
tachment shall be discharged and the property released therefrom.”
Code Colo. § 110. It is objected by the appellant, against the va-
lidity of this judgment, that under the Code of Colorado (section 60)
the court had no power to render a judgment by default against
the plaintiffs for not replymg to the answer until the defendant had
given them 10 days’ notice in writing that the answer had been filed.
It nowhere appears from the record that such notice was not given.
There is in the record an ex parte affidavit to that effect, but that
cannot be considered for the purpose of impeaching the judgment
of the court, when collaterally attacked. The court had jurisdiction
of the parties and the subject-matter, and it had the power, and it
was its duty, to hear and decide every question of fact and law that
arose in the progress of the case, until it was finally disposed of.
It was its duty to inquire and decide whether the requirements of
the practice act, in the particular mentioned, had been observed.
The presumption is that it did inquire, and that it decided the ques-
tion rightly, and this presumption is of conclusive force as against
a collateral attack upon the ]udgment But if this, or any other
question of law or fact which arose in the progress of the case, was
erroneously decided, the jurisdiction of the court, and the validity of
its judgment, would not be affected thereby. An erroneous decision
does not divest a court of its jurisdiction over the case. Elliott v.
Peirsol, 1 Pet. 328, 340. If it commits errors, they can only be cor-
rected by appropriate appellate procedure in a court which, by
law, can review the decision. Bronson v. Schulten, 104 T. 8. 410.
But neither this court nor the circuit court is invested with appellate
or supervisory jurisdiction over the state courts, nor can either
reverse, vacate, or modify their judgments, in cases in which they



540 FEDERAL REPORTER, Vol. 58.

had jurisdiction of the parties and the subject-matter. Randall v.
Howard, 2 Black, 585; Nougue v. Clapp, 101 U. 8. 551; Central
Trust Co. v. 8t. Louis, A. & T. Ry. Co., 40 Fed. Rep. 426. The judg-
ment of June 10, 1882, even if it was erroneous, was not void, and
has the same force and effect as if no error had been committed in
its rendition. .

‘We come now to comsider the validity of the judgment rendered
in the case in favor of the plaintiffs, and against Eastman, on the
18th of November, 1885. This last judgment was rendered three
years after the rendition of the judgment dismissing the action,
and two years after the motion to vacate and set aside that judg-
ment had been overruled. After the motion to set aside the first
judgment was denied, there was no motion pending in the case, and
no proceedings taken therein, for two years, during which time
several terms of court were held. The general rule is that, after the
term is ended, all final judgments of the court pass beyond its con-
trol, unless steps are taken during that term, by motion or otherwise,
to set aside, modify, or correct them. Bronson v. Schulten, 104 U. 8.
410. This general rule has been modified by legislation in some
of the states, (Bigelow v. Chatterton, 2 C. C. A. 402, 51 Fed. Rep.
614;) and, by the Colorado Code, an aggrieved party, who has been
unable to apply for the relief sought during the term at which the
judgment was rendered, may make hiy application to the court, or
judge at chambers, at any time within six months after the adjourn-
ment of the term, (section 75, Code Colo) Billin, Huston &
Co. availed themselves of this provision of the Code when they
made their motion to vacate the judgment of the 10th of June,
1882; and when that motion was overruled, and the six months
had elapsed, the judgment passed beyond the control of the
court, and its jurisdiction over the same was ended. The action of
the court, two years after this, in setting aside its judgment rendered
three years before, and rendering another and a different judgment
in the case, was not merely erroneous, but was absolutely void, for
want of jurisdiction. This is not the case of the correction of a
mere clerical error, or supplying an obvious omission, or amending
the judgment to make it conform to the judgment actually rendered,
and intended to be rendered, which may sometimes be done, upon
proper notice. But the power of amendment after the term does
not extend to the correction of judicial errors, or the rendition of a
judgment which was neither in fact rendered, nor intended to be
rendered. 1 Black, Judgm. § 154. In this case, no mere correction
of a clerical error, or amendment of the judgment, was asked for,
or attempted to be made. There was an entire annulment of the
first judgment, and the rendition of another judgment, the very
opposite of the one set aside. The case, having been finally disposed
of years before, had passed out of the court’s jurisdiction. It could
neither vacate the first judgment, nor render a new one. The judg-
ment of every court acting without jurisdiction is a nullity, and will
be so held and treated in all courts in which it is sought to be used
or relied on as a valid judgment. Elliott v. Peirsol, supra. The
appellant’s claim of title to the property in comntroversy, based on
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this void judgment, and the proceedings had thereunder, is invalid
and of no effect, as against the appellee’s title, and the decree of the
circuit court to this effect is affirmed.

EQUITABLE LIFE ASSUR. S0C. OF THE UNITED STATES v. WIN-
NING.

(Circuit Court of Appeals, Eighth Circuit. October 16, 1893.)
No. 280.

1. CoxrricT OoF LAws—INSURANCE Poricy.
A policy of life insurance which is delivered and the first premium on
which is paid in the state in which the assured res1des is governed by
the laws of that state.

2. LireE INSURANCE—WAIVER oF NOTICE AND PRroors oF Loss—EVIDENCE.
Proof that, prior to a failure to pay a premium on a life insurance
policy, the insurance company had declared its intention to forfeit the
policy if such premium was not paid, and that, soon after the default in
payment, the company declared the policy forfeited, and entered it as a
lapsed policy in the company’s books, is competent to establish a waiver
of the provisions of the policy requiring notice and proof of loss.
8. SAME—ESTOPPEL—ASSERTION OF Ri¢HT—UXEQUAL KNOWLEDGE OF PARTIES.
Such evidence is also admissible as tending to raise an estoppel against
the company, when taken in connection with testimony by the assured’s
administrator that he was led to believe that the policy was no longer in
force, by finding a notice of the intended forfeiture among the assured’s
papers; especially where the company knew, before it assumed to declare
such forfeiture, that its power to do so was doubtful, and had been de-
nied, and that the question was in litigation, while the administrator
had no such information.

In Error to the Circuit Court of the Unlted States for the West-
ern District of Missouri.

At Law. Action by William E, Winning, administrator of Ed-
ward C. Hiett, deceased, against the Equitable Life Assurance
Society of the United States, upon a policy of life insurance. Ver-
dict and judgment for plaintiff. Defendant brings error. Affirmed.

Henry Hitcheock, for plaintiff in error.
James H. Austin, for defendant in error.

Before CALDWELL and SANBORN, Circuit Judges, and THAY-
ER, District Judge.

THAYER, District Judge. This is a suit on a life insurance
policy for $2,500, which was issued on April 9, 1884, by the
Equitable Life Assurance Society of the United States on tue
life of one Edward C. Hiett. Hiett paid the annual prewium
which became due on said policy on the 5th day of April in
cach of the years 1885, 1886, 1887, and 1888, but failed to pay
the premium which became due on April 5 188). As the as
gsured was a resident of Saline county, in the state of Missouri,
at the time he became insured, and as the policy was delivered in
that state, and the first premium was there paid, the contract evi-
denced by the policy is a Missouri contract, and is governed by the



