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Upon the facts stated, it is claimed that the defendants author-
jzed Hope & Co. to procure the money with which to buy the
cotton from the plaintiff on such drafts as are set forth in the
complaint. Defendants are therefore liable as principals for the
contract of their agent, made within the terms of the authority
conferred. If they had authorized Hope & Co. to borrow money
for them, or on their credit, from the plaintiff, without regard to
the form of the security to be given, they would have been liable
as for money had and received for their use. Having authorized
Hope & Co. to procure it upon sight drafts, they are liable pre-
cisely as though they had themselves directed the plaintiff to cash
drafts drawn on them by Hope & Co. The demurrer is overruled.

—

ST, LOUIS 8. W. RY. CO. v. HENSON.
(Circuit Court of Appeals, Eighth Circuit. October 16, 1893.)
No. 279.

1. APPEAL—OBJECTION NOT RAISRED BELOW,

In an action by a husband for the alleged negligent killtng of his
wife, an objection that plaintiff has no legal capacity to sue will not be
considered on appeal, where the objection is then made for the first time.

2. 8SAME—OBJIECTIONS TO EVIDENCE.

An objection to the introduction of testimony which states no ground
for the objection, deserves no consideration in the trial court, and will
receive none in the appellate court.

8. DEaT BY WRONGFUL AcT — RECOVERY BY HUSBAND FOR Loss or WIFE's
SERVICES—MARRIED WOMEN’S ACT.

The. Arkansas statute relating to married women, providing that their
earnings shall be their sole and separate property, does not divest a hus-
band of the right to his wife’s services, nor, where her death has been
caused by negligence, preclude him from recovering for the loss ot such
services.

In Error to the Circuit Court of the United States for the Eastern

District of Arkansas. Affirmed. )
Statement by CALDWELL, Circuit Judge:

H. M. Henson, the defendant in error and plaintiff below, brought this
suit in the circuit court of the United States for the eastern district of Ar-
kansas against the St. Louis Southwestern Railway Company, the plaintiff
in error, to recover damages for the alleged negligent killing of his wife by
the railway company, while she was traveling in a boarding car attached

to one of its trains, There was a trial before a jury, and a verdict and judg-
ment for the plaintiff, and the company sued out this writ of error.

J. M. Taylor; J. G. Taylor, and Sam H. West, for plaintiff in error.
E. Foster Brown, Sterling R. Cockrill, and George H. Sanders,
for defendant in error.

Before CALDWELL and SANBORN, Circuit J udges, and THAY-
ER, District Judge.

CALDWELL, Circuit Judge, after stating the facts as above, de
livered the opinion of the court.
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It is said in the brief of the learned counsel for the plaintiff in
error that the plaintiff “had no legal right or capacity to institute
this suit in his own name. Consequently, having no legal capacity
to sue, the objections to the testimony of each of the witnesses
offered at the proper time by the plaintiff in error should have been
sustained, -and no such evidence was legal under the complaint.”
But no sueh objection to the admission of the testimony was made
in the lower court. The bill of exceptions states that “the plaintiff,
to maintain the issue on his part, against the objection of the de-
fendant then and there made to the testimony of each witness at
the time made, and which objection the court overruled, and to
which ruling the defendant at the time excepted.” And the lan-
guage of the assignment of errors is “that the court erred in per-
mitting the witness Q. J. Storm to testify before the jury, and ad-
mitting his testimony as evidence in this case against the objection
of the defendant.” This assignment is repeated in the same language
as to every witness called by the plaintiff. A further assignment
of error is “that the court erred in permitting any testimony to be
introduced under the complaint and answer in this case” It will-
be observed that the grounds of the objection to the introduction
of the téstimony are not stated either in the bill of exceptions or
assignment of errors. The objection that the plaintiff cannot main-
tain an action in his own name for the negligent killing of his wife
is made for the first time in this court. It might have been raised
in the lower court by a demurrer to the complaint, or by an ob-
jection to the introduction of the testimony, or by request for an
instruction,.but it was not raised in any of these modes and was
not raised at all. The plaintiff in error proffered eight requests for
instructions, not one of which questioned, and every one of which
by implication conceded, the right of the husband to bring the suit,
and rested the defense to the action on other grounds. It is the
province of an appellate court te review the rulings of the trial
court on questions actually brought to the attention of that court
and decided by it. An objection to the introduction of testimony
which states no ground for the objection deserves no consideration
in the trial court and will receive none in this court. And a party
cannot urge one ground in the trial court and another on appeal.
These rules are essential to preserve the character of this court as
a court of review. Elliott, App. Proc. §§ 770, 771. An appellate
court can consider only such matters as are properly of record, and
a matter not appearing of record has no existence as a predicate for
error. When the record does not affirmatively show error duly ex-
cepted to in the lower court, and duly assigned for error there, the
presumption obtains that no error was committed. As the right
of the plaintiff to maintain this suit in his own name was not ques-
tioned, so far as the record shows, on the trial of the cause in the
lower court, and was not there assigned for error, this court can-
not consider it.

The remaining specification of error relied on is that the court
refused to make -certain sections of the married women’s act of
Arkansas a part of its charge to the jury. To have done so would
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have been to confuse and mislead the jury. The act provides that
a married woman may bargain, sell, assign, and transfer her separate
persunal preperty, and carry on any trade or business, and per-
form any labor or service on her sole and separate account, and that
the earnings of any married woman from her trade, business, labor,
or services shall be her sole and separate property, and may be used
or invested by her in her own name. The contention of the plain-
tiff in error is that, under this act, the husband has no valuable
right in the services of his wife, and that he suffers no pecuniary
loss by her death. This act does not put the wife on the footing of
a concubine to her husband. It does not relieve her from those
marital duties and obligations she takes upon herself at the marriage
altar, and which are inherent in the relation of hushand and wife
among all Christian peoples. The statute does mot purport to re-
lieve a wife, and was not intended to relieve her, from the. legal
duty of performing  these services, which it is the pleasure of
every good housewife to render to her husband in sickness and.
in health, independently of any mere technical legal obligation,
and which she would render despite any statute that could be
enacted to the contrary. These rights and duties are imposed
by a law having a much higher and better source than the com-
mon law, which simply imparts to them that legal sanction es-
sential to their maintenance and protection in a court of law against
invasion from any quarter. On this subject the court charged the
jury as follows:

“The plaintiff is not entitled to recover anything except the actual value
of her services to him, if any, in dollars and cents. It is not a question of
sentiment, and you must disabuse your minds of that, gentlemen; it is a
question of actual pecuniary compensation. He is not entitled to recover
anything for the loss of her companionship, of her love and affection, or any-
thing of that kind. That must not enter into your calculation as to the
amount he should recover, but he is entitled to recover what the proof
shows her services would be worth to him. * * * I will say to you, in re-
gard to the relation of husband and wife, that while in this state it is true
that, so long as the wife chooses, her earnings and her property are her
own, and not subject to the control or direction or management of her
husband, yet, if she chooses to give him her services, then he may have them;
and in determining this question as to the value of her services, if you find
from the testimony that she did, from the time of her marriage up to the
time of her death, give him her services and her earnings, that is a circum-
stance to consider in determining whether or not she would continue to do
go. If you shall find from the testimony that her services were given to
him, the next question is, what were they worth in dollars and cents? You
will not go into any field of imagination about this, but you must take it
from the proof as given by the witness in this case, and you are the sole
Jjudges of that testimony. You are to say in dollars and cents what the
value of her services should be.”

This charge was more favorable to the defendant than it had
any right to ask, The judgment of the court below is affirmed.
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""" THOMPSON v. GATLIN et al
(Ctreuit Court of Appeals, Righth Circuit. October 16, 1893.)
No. 272,

1. FororBLE ENTRY AND DETAINER—RESTITUTION BoND-—DAMAGES.

The restitution bond required of the plaintiff in a forcible entry and
detainer suit: by Mansf. Dig. Ark, § 3353, covers actual damages resulting
from the dispossession, including the value of crops destroyed by plaintiff
while in possession, but does not cover claims for malicious prosecution
of the suit.

SAME—PLEADING—SEPARATE CAUSES OF ACTION.

Claims for actual damages on the restitution bond of a plaintlﬁf in
forcible entry and detainer, and for damages for malicious prosecution of
the suit, which are not covered by the bond, constitute different causes
of action, required by Mansf. Dig. Ark. § 5027, to be separately stated.

SAME—DAMAGES—PLEADING.

In an action for damages on the restitution bond given in a forcible en-
try and detainer case, failure to allege a determination of that case in
plaintiff’s favor is fatal.

. BAME—MAT1IcI0US PROSECUTION—PLEADING.

A suit for malicious prosecution of a forcible entry and detainer case,
is not maintainable in the absence of averments of want of probable
cause, and the termination of the case in plaintiff's favor.

5. PRACTICE—PLEADING—DISMISSAL.
Plaintiff’s refusal to comply with an order requiring him to separately
paragraph his different causes of action, according to the local practice,

justifies a dismissal of his case.

In Error to the United States Court in the Indian Territory.
Affirmed. _
Statement by CALDWELL, Circuit Judge:

This suit was brought by Brutus E. Thompson, the plaintiff in error,
againgt W. L. Gatlin and others, the defendants in error, in the United
States court in the Indian 7Territory. The complaint alleged that the de-
fendants wrongfully and maliclously instituted in the United States court in
the Indian Territory an action of forcible entry and detainer against the
plaintiff to recover the possession of 200 acres of land and the houses and
other improvements thereon, and that in pursuance to the command of a
writ of possession issued in the cause, the plaintiff was ejected from the
premises, and the possession of the same delivered to the defendants in this
suit, who wantonly and maliclously cut and tore down and damaged the
fences, houses, and other improvements on the land, and destroyed a crop
of cotton and broom corn by turning stock in upon the same. It is further
averred in the complaint that the plaintiff; to the knowledge of the defend-
ants, was without means to procure another home or shelter for himself and
family, and that by reason of the exposure and hardship brought about by
his wrongful expulsion from the premises his wife was made sick and suf-
fered a miscarriage. It is averred that the defendants “unlawfully, wrong-
fully, and maliciously conspired together to deprive this plaintiff of the
possession of his home and said two hundred acre tract of land and the
improvements and crops thereon,” and that the destruction of the improve-
ments and crops on the land and the exposure of himself and family “was
the direct result and purpose of such conspiracy, and that plaintiff was
actually damaged by the said destruction of said fences, houses, and other
improvements and of said crops of cotton and broom corn to the amount of
$2,080.25, a recovery for which said damages, however, is not asked in this
suit; and that by reason of the plaintiff being deprived of the possession of
said two hundred acre tract of land from the said day of July, 1891,
to the gaid day of April, 1892, plaintiff suffered actual damages in the
sum of four hundred and fifty dollars; and that by reason of his being
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