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in direct terms, covered their goods, and they find that the insur-
ance money has been paid. They are advised. that it is the law
that a carrier may insure the goods in its possession, and, in case
of loss, recover the whole insurance, and, after paying its own
claims, hold the residue for the owners. Home Ins. Co. v. Balti-
more Warehouse Co., 93 U. S. 543; California Ins. Co. v. Union
Compress Co., 133 U. S. 423, 10 Sup. Ct. Rep. 365; Fire Ins. Ass'n
v. Merchants' & Miners' Transp. Co., 66 Md. 339, 7 Atl. Rep. 905.
If facts exist with regard to its settlement with the insurance com-
panies which may release the defendant from accounting to com-
plainants, those are matters within the defendant's knowledge,
and must be pleaded by it.
There is, however, one ground of demurrer which I think is

good, namely, that the bill of complaint contains no averment
that the complainants have suffered loss in excess of insurance
effected on their own behalf, and collected by them. It is an ex-
press stipulation of the policy that its meaning and intention is
that no owner of goods who has insured for himself shall be en-
titled under this policy, except to the excess of his loss. There
is no reason, that I am aware of, which should prevent effect be-
ing given to this express stipulation. Whether there was such
insurance effected on their own behalf by the complainants is a
matter within their own knowledge, and must be set out by them
in their bill. It is urged on their behalf that whether the com-
plainants have insured themselves or not, if the carrier has col-
lected insurance money for their goods beyond its own losses, it
is inequitable that it should not pay it over to the owner of the
goods. If the defendant has collected from the insurers money
which was not due under the contract of insurance, and which it
is not entitled to retain, that may give rise to equities between
the defendant and the insurers; but it furnishes no reason why
the complainants should be twice indemnified for the same loss,
contrary to the terms of the policy. The stipulation distinguishes
the policy from those held to be contributory in Hough v. Insurance
Co., 36 Md. 398.
My conclusion is that the demurrer must be sustained, because

the complainants, respectively, have failed to allege what insur-
ance, if any, they had effected on their own behalf, and what loss,
if any, they have suffered in excess of such insurance collected by
them, but the other causes of demurrer assigned by the defendant
are held not to be well taken.

THOMAS et al. v. NANTAHALA MARBLE & TALC CO.
I

(Ciroult Court of Appeals, Fourth Circuit. October 4, 1893.
No. 45.

1. INJUNCTION-PLEADING-DISCRETION OF TRIAL COURT.
In a suit to enjoin a trespass on lands, and the taking of ores there-

from, the object being merely to preserve the rights of the parties until
an action at law can be brought to determine the title, the failure of the
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bill to set out complainant's chain of title Is not fatal; and where an-
swer Is filed without interposing a demurrer, the sufficiency of the bill
in this respect is a question for the trial court to deal with in its discre-
tion.

2. SAME-DERAIGNMENT OF TITLE-SUFFICIENCY OF BILL.
In suell. case, a bill which describes by metes and bounds the land

claimed by complainant, avers that he had possession thereof at the
time of the alleged trespass, and that.he owns the same in fee under the
laws of the state, may be regarded, after answer filed, as sufficient, with-
out a partiCular statement as to how he acquired title.

S. FEDERAL COURTS-EQ.UITY JURISDICTION-STATE PRACTICE-LAND TrTLES.
The equity jurisdiction of the federal courts cannot be controlled or

affected by modifications of the general practice which have grown up
in the' various states, even in respect to land titles; but such jurisdic-
tion remains as established by the general principles of equity juris-
prudence.

4. lNJUNCTION-TRESPASS-RECEIVER-MrNING LANDS.
On a bill to enjoin a trespass and the taking out of ores, where the

ground in dispute is a narrow strip, adjoining which both parties have
undisputed possession of other lands, which they can, continue to work,
the case is not one for a receiver, but for an injunction to maintain the
status quo until the title can be determined by an action at law.

5. SAME-INJUNCTION PENDING ACTION AT LAW.
In such a case, where the affidavits strongly tend to show that com·

plainant had undisputed possession of the ground until driven off by
violence and threats of bloodshed,-constituting the trespass complained
of and which is enjoined,,- the defendant in the injunction suit may be
properly required by the decree to become plaintiff in a suit at law to
determine the title.

Appeal from the Circuit Court of the United States for the
Western District of North Carolina.
In Equity. Suit by the Nantahala Marble & Talc Company

against W. S. Thomas and others to enjoin a trespass upon mining
lands, aJ;ld for an account and other relief. The court below
granted an injunction, pending which it required defendants to
bring an action at law to determine the title to the. disputed lands.
Defendant Thomas and another appeal. Affirmed.
Statement by MORRlS, District Judge:
The appellee, the Nantahala Marble & Talc Company, a corporation of

West Virginia, flIed its blll of complaint in the circuit court of the United
States for the western district of North Carolina, October 13, 1892, against
Thomas, Bruce, .Richard, and Hewitt, all citizens of North Carolina, except
Bruce, who was a citizen of Virginia, alleging that the complainant corpora-
tion owned in fee, and, at the time of the trespasses complained of, was in
possession of, certain lands described by metes and bounds in the blll, situ-
ated on the Nantahala river in North Carolina, which were of value exceeding
$2,000, and were valuable only. on account of the talc and marble; that the
defendants had wrongfully entered upon complainant's land, and were taking
from it large quantities of talc, and grinding and manufacturing it and ship-
ping it away, and doing irreparable damage and injury to the complainant,
and that the defendants were insolvent. The bill prayed for a preliminary
injunction restraining the defendants from further trespassing, and for an
account, and for other relief.
The court fixed a day for the hearing of the application for injunction, and

gronted a restraining order as prayed. The defendants Thomas and Bruce
answered, denying that they, or anyone under them, were trespassing upon
the lands described in the bill, and denying that they were insolvent. 'rhey
alleged that they were the owners of 150 acres of land on the Nantahala
fIver, and that their codefendants, Richard and Hewitt, were their lessees.
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and as lessees had been mining and manutacturing talc from their land since
1887, but not outside of their tracts, utilizing the land to the best advantllge
as prudent miners with machinery and works which would be greatly dam-
aged by any interference, and that they were able to respond in damages for
any supposed injury to the complainant, and that the complainant had a
complete and adequate remedy at law to try its title by ejectment, and to
recover any damages. It appeared from the affidavits on behalf of both par-
ties read at the hearing pf the application for the injunction that the land
in controversy was ft, small triangular strip containing about 5%, acres, lying
between the undIsputed lands of both parties, and that the controversy arose
from a dispute as to the proper location of the dividing line. The affidavits
submitted at the hearing tended to show that the lands of both parties had
belonged to the estate of one Jarrett; that the whole tract of Jarrett's land
had been surveyed and divided into parcels, and sold to different purchasers
In 1876, and affidavits filed by the complainant sworn to by heirs of Jarrett
and by surveyors, who had platted the land for division, and by persons
familiar with the property, some of whom had been employes of defendants,
tended to show that the dividing Une claimed by the complainant had been
marked by stakes driven in the ground and trees blitzed along the line, and
had been acquiesced in and consented to until the complainant, in Septembel',
1892, began erecting a fence along the line, when the defendants, with a
force· of men, and against the protest of complainant, tore down the fence,
and put up a brush fence about 300 feet back on complainant's land, and
with a strong force drove away complainant's workmen, and proceeded to
uncover the talc on the dfsputed land, and mine it out, working with great
expedition for 10 or 12 days, until stopped by the restraining order.
On November 15, 1892, the court having heard argument, and having con-

sidered the bill, answer, and affidavits, granted the injunction, and directed
that the defendants might bring an action in that court to try title to the
land, whIch action should stand for trial at the next term, and in which the
complainant, as defendant, should admit service of process and possession of
the land. The defendants Thomas and Bruce have appealed, and assign for
error (1) that the case made by the bill was not one of equity jurisdiction, as
there was an adequate remedy at law; (2) that there was no pending eject-
ment suit, nor any reason asserted for not bringing one; (3) that there was
no irreparable injury, as the defendants were solvent; (4) that the bill did
not properly set out the complainant's tItle; (5) that the court erred in di-
recting that defendants should be plaIntiffs in the ejectment to be instituted,
when It was the defendants who were in possession.
F. C. Fishel', for appellants.
Charles Price, for appellee.
Before FULLER, Circuit Justice, and HUGHEH and MORRIS,

District Judges.

iMORRIS, District Judge, after stating the case as above, deliv-
ered the opinion of the court. .
The appellants contend that the bill is defectively framed, in that

the complainant does not deraign its title; that is to say, does not
set out and state in detail the chain of conveyances or the immedi·
ate deed upon which it relies for its title. This is an omission, and
might have been demurrable. The rule, however, which in such
cases requires the complainant to set out his title, is one of practice
and convenience, and not a matter of jurisdiction, and, after answer,
may be dealt with by the court in its sound discretion. In this
case, at the hearing, from the answer and affidavits, it became evi-
dent that the parties were claimants of adjoining lands by titles
derived from the same source, and that the dispute was as to the lo-
cation upon the ground of a division line. The affidavits-some



488 FEDERAL REP('}RTER,. vol. 58.

frOm defendants' own employes-tended to show that the line had
been several years before marked with stakes driven in the ground
and by bla,zes upon trees, and had been consented to and acquiesced
in until a few days before the filing of the bill, when the defendants,
with overpowering force and threats of bloodshed, had driven away
the complainant's employes, and was proceeding to excavate and
carry away the talc. The suit was not one in which the equity
court was to pass finally upon the merits of the respective claims
of title and pronounce upon their validity, but was intended merely
to preserve rights of the parties until in a suit at law they
could be determined. It was, therefore, not like a bill to quiet title,
or similar proceeding, in which the complainant should of necessity
be required to set out in detail the title the court is to pass upon.
Stark v. Starrs,6 Wall. 410; Goldsmith v. Gilliland, 22 Fed. Rep.
865. If sufficient jurisdictional facts were alleged in the bill, it
was for the court upon the hearing for injunction to salf whether,
as to the details of its case, the complainant had made a full, fair,
and candid disclosure of the facts which the court was called upon
to consider. In its bill the complainant described by metes and
bounds the land which it asserted it had in possession at the time
of the alleged trespass, and which it asserted that it owned in fee
under the laws of North Oarolina; and, under the circumstances of
this case, the court was right, after answer, in not regarding as fatal
the omission to set out with more certainty how the oomplainant
had acquired its title.
It must be conceded that the equity jurisdiction of the circuit

courts of the United States, in a proper case, to enjoin the destruc-
tion of the substance of an estate by mining, cutting down trees,
or removing coal, pending litigation over the title, even when the
alleged trespasser is solvent, is in common use, (2 Daniell, Ch. Pl'.
§. 1631,) and has been sanctioned by the supreme court of the
United States in Erhardt v. Boaro, 113 U. S. 537, 5 Sup. Ct. Rep.
565. Whether any particular case calls for the issue of this pre-
ventive writ depends upon its circumstances. It is urged upon be-
half of the appellee that in North Carolina it is the settled policy
of the state, as declared by its supreme court, not to interrupt min-
ing enterprises by injunction in cases of disputed titles, but to ap-
point a receiver, if necessary, and hold the fruits of the enterprise
until the title is adjudicated. It has been so held by the supreme
court of North Carolina in several gold mining cases, among others
in Mining 00. v. Fox, 4 Ired. Eq. 61; Falls v. McAfee, 2 Ired. 236;
Parker v. Parker, 82 N. C. 165. It was conceded in these cases that
it was the common practice of equity courts to restrain by injunc-
tion the carrying away of the substance of an estate, but it was
held that, as the only use which could be made of the mineral
lands of North Carolina was to mine the ores, and, if this was done
in a proper manner, the ore could be compensated for, and as it
was the policy of the state of North Carolina to develop its mining
resources, and as in gold mining the enterprise required a large out-
lay of capital and the maintenance of an expensive equipment of
machinery and workmen, that it was more oonsonant with equity,
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in such cases that a receiver should be appointed, rather than that
the whole enterprise should be stopped by injunction. In Purnell
v. Daniel, 8 Ired. Eq. 9, however, in which there was a dispute as
to the boundaries of adjoining landowners,· and an allegation of
danger of irreparable damage by overflow from a dam about to be
erected, and in which there was none of the hardship of stopping a
large established business, the same court did not hesitate to ap-
prove the issuing of an injunction to prevent the erection of the
dam until the question of boundaries could be settled by ejectment.
It has been urged in behalf of the appellants that the federal

courts, when administering the general principles of equity, should
be controlled by the modifications of the general practice which have
grown up in respect to land titles, and have been sanctioned by the
state courts, because of the peculiar conditions of the country. But
it is settled that neither the state practice nor its legislation can
limit or expand the equity jurisdiction of the federal courts. Their
equity jurisdiction remains as established by the general principles
of equity jurisprudence. Fenn v. Holme, 21 How. 481; Thompson
v. Railroad Co., 6 Wall. 134; Payne v. Hook, 7 Wall. 425; Scott v.
Neely,140 U. S. 106,11 Sup. Ot. Rep. 712; Cates v. Allen, 149 U. S.
451, 13 Sup. Ct. Rep. 883, 9n. But one of the fundamental rules
governing all equity courts is that an injunction, when allowable,
is granted or refused according to the essential requirements of
the particular case. Its object is to preserve rights and prevent
irreparable damage, and one frequent use of an injunction is to
prevent a going business from the disorganization and loss which
may result from a harsh exercise of a legal right. The practice of
the North Carolina courts in not stopping the operations of an
established and working gold mine pending litigation as to the
title of the land, when the rights of the parties could be better pre-
served by a receiver, is conformable to the principles of equity as
everywhere administered.
It does not appear to us, however, that this case presented

similar considerations. Here were two owners, one engaged in
digging talc and the other about to engage in it on large tracts of
adjoining land, with a small strip between them, claimed by both.
The affidavits tended to show that the complainant had been in
peaceable possession of the strip, and that the defendants, with
force and threats, had driven off complainant's men, and were
rapidly digging out the talc. Nothing appeared tending to show
that the mining operations of either would be materially disturbed
by being enjoined from using the disputed strip pending an eject-
ment suit, as both were the owners of other adjoining lands contain-
ing the same minerals. It did appear, however, that the contro-
versy was likely to lead to breaches of the peace, and that, if de-
fendants were not enjoined, they would speedily dig out and carry
away all that made the land valuable to the complainant. The
case, as presented, was not one in which there were any considera-
tions to induce the court to appoint a receiver as a substitute for
a preventive injunction, and was one in which an injunction was
appropriate and proper.
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It is further contended by the appellMts that the circuit court
erred in directing that the appellants· should be the plaintiffs in
the ejectment suit. The affidavits tended very strongly to estab·
lish that the complainant was in possession, and that the forcible
entry made by the appellants against Us protest was in the nature
of a trespass, and we think the fair conclusion to be deduced from
the proof which the court had before it was that the complainant
ought to be defendant in the ejectment suit.
Finding no error in the order appealed from, it is affirmed, with

costs.

RIDDLE v. HUDGINS et aL
(Circuit Court of Appeals, Eighth Circuit. October 16, 1893.)

No. 268.

1. UNITED STATES COURT IN INDIAN TERRITORy-ENFORCEMENT OF EQUITABLE
LIEN. .
Equitable liens on personalty by contract of the parties being enforce-

able only in equity, jUrisdiction of a case arising in the Choctaw Nation,
upon suit by nonresidents to enforce such a lien against an administrator,
is In the United States court for the Indian Territory, and not in the
probate court of theCboctaw Nation.

2. EQUITABI,E LIENS-FoRECI,OSURE-SETZURE AT COMMENCEMENT OT<' SUIT.
. .Foreclosure of an equitable mortgage upon personalty can be effected
only by seizUre and sale, and such seizure may be made at the com-
mencement of the suit if the debtor is insolvent, or if for any reason the
equity of the creditor can be preserved only by bringing the property
under control of the court.

8. ApPEAL-EFFECT OF ERRONEOUS ALLOWANCE.
A trial court does not lose jUrisdiction of a cause by erroneously allow-
Ing an appeal therein from an Interlocutory order which is not appealable.

4. ApPEAL - ApPEALABLE ORDERS - DISCHARGE OF OUDER FOR SEIZURE OF
PROPERTY.
In a suit in a federal court to enforce an equitable mortgage upon per-

sonalty, an order discharging a previous order to thE!' marshal to seize
and hold the property is not a final decree, and is not appealable.

5. PAROL EVIDENCE - RECITAL IN DILL OF SALE OF RECEIPT OF PURCHASE
MONEY.
In a suit to enforce an equitable mortgage of personalty parol evi-

dence Is admissible to vary or contradict the bill of sale of the property
in so far as it is a receipt for the purchase money, just as if the receipt
were separate from the blll of sale.

6. EQUITABLE LTENS-ENFORCEABI.E IN FOREIGN JURISDICTIONS.
An equitable lien upon personalty created by a contract for sale thereof

in Arkansas Is enforceable in the Indian Territory after the purchaser has
removed thither with the property.

Appeal from the United States Court in the Indian Territory.
In Equity. Bill by Joseph G. Hudgins and Holder Hudgins,

trading under the firm name of Hudgins & Bro., to enforce against
Dauf Riddle, administrator of the estate of Blackstone Nichols,
deceased, an equitable mortgage upon certain personal property.
Decree was rendered for complainants. Defendant appeals. Af-
firmed.


