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cording to the of the cause ,and the ability to pay." In
Lombard v. Bayard, 1 Wall. Jr. 196, Judge Grier said:
"Every gentleman of the bar knows that there cannot be anyone rule of

charges in the nature of a horizontal tariff for all cases. Often, where the
parties are poor, and the matter in contest is small, counsel receive but
very inadequate compensation for their exertion of body and mind; and for
myself I know that for some of the most severe labor of my professional
Ilfe I have been the least well paid. In other cases, where the parties are
wealthy, and the sum in controversy large, they will receive a tenfold greater
compensation for a tithe of the same labor. In some cases the whoie sum in
dispute would be poor compensation. In others five per cent. of it will be
very liberal. Hence, in all cases, professional compensation is gauged not
80 much by the amount of the labor as by the amount in controversy, the
a.bility of the party, and the result of the effort; and this is perfectly just-"

We think the true rule is that in an action by an attorney to re-
cover compensation for professional services on the quantum meruit,
the financial ability of the defendant may be considered by the
jury, not to enhance the fees above a reasonable compensation, but
to determine whether or not he is able to pay a fair and just com-
pensation for the services rendered.
That there was no error in the other paragraphs of the charge to

which exception was taken sufficiently appears from what we have
already said.
An exception was taken by the plaintiff in error to the refusal of

the court to give one other request to charge the jury, but an ex-
amination of the charge shows that the substance of that request
was given by the court in another paragraph of the charge, and it
is unnecessary to notice it further.
The judgment of the court below is affirmed, with costs.

In re WORTHEN.
(Circuit Court, S. D. Ohio, W. D. January 10, 1891.)

CONSTITUTIONAJ, LAW-INTERSTATE COMMEnCE-STATE REGULATIONS.
The Ohio statute of March 7, 1890, prohibiting the manufacture or

sale of oleomargarine unless it be manufactured and sold in separate
and distinct form, and in such manner as will at once advise the con-
sumer of its real character,-free from any coloring matter or other in-
gredient which would cause it to look like butter,-is invalid as a reg-
ulation of interstate commerce, in so far as it would prevent the sale-
of oleomargarine, colored to look like butter, in the original packages
in which it is imported from other states. Leisy v. Hardin, 10 Sup. Ct.
Rep. 681, 135 U. S. 100, followed.

John W. Herron, for relator.
Matthews & Cleveland, for the sheriff of Hamilton county.

SAGE, District Judge, (orally.) The respondent was convicted
under an act of the legislature entitled "An act to prevent decep-
tion in the sale of dairy products,and to preserve the public health,"
passed March 7, 1890..
That act prohibits the manufacture or sale of oleomargarine

unless it be manufactured and sold in separate and distinct form.
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aDd in such manner lUiWm at once adVise the coIiSlltnerof its real
character,-free from any coloring matter, or other ingredients which
would cause it to .look like butter, etc.
It appears from the te13timony that the respondent, as the agent

of Friedman & Swift, oleomargarine manufacturers at Chicago, is
engaged, at the corner of Front and Main streets, in the city of Cin-
cinnati, in disposing of original packages of oleomargarine, shipped
from Chicago by his principals, and disposed of.by him in the
original packages.
The oleomargarine SO shipped is composed of neutral lard, 50 per

centum; oleo oil, 35 per centum; natuml butter, 10 per centum;
and cream and milk, 5 per centum; to which is added a sufficient
quantity of salt and coloring matter, (an article called "annotto,")
which, according to the testimony, is precisely what is used in col-
oring creamery butter.
This .oleomargarine is a compound having the appearance,

and almost exactly the taste, of. butter; so nearly so that they
cannot be distinguished, or that. they can. be distinguished only
upon a careful inspection; and it is an article not deleterious as
rood.
Now, as I look at the decision of the supreme court in the case

of Bowman v. Railway Co., 125 U. S. 465, 8 Sup. 'Ct. Rep. 689, 1062,
there is scarcely a question left open for the consideration of this
court.: ,
The Ohio'statute does not merely regulate or throw a guard about

the sale of the product shipped by the manufacturers to the re-
spondent, and sold by him; but it positively prohibits the sale.
Counsel for respondent rely upon the following passage from the

decision in Leisy v. Hardin, 135 U. S., at page 122, 10 Sup. Ct. Rep.
681:
"These decisions [with reference to the police power of the states] rest

upon the undoubted right of. the states of the Union to control their purely
internal affairs, in doing which they exercise powers not surrendered to the
national government; but whenever the law of the state amounts essentially
to a regulation of commerce with foreign nations or among the states, as it
does when it prohibits, directly or indirectly, the receipt of an imported
commodity, or its disposition, before it has ceased to become an article of
trade between one state and another, or another country and this, it comes in
conflict with a power which, in this particular, has been exclusively vested
in the general government, and is, therefore, void."

Near the close of the opinion in this. case, near the foot of page
124,135 U. S., and page 689, 10 Sup. the chief justice says:
"Up to that point of time [when the property would become mingled with

the common property withiJ:1, the state] we hold that, in the absence of con-
gressional permission to do so, the state had no power to interfere by seizure,
or any other action, in prohibition of Importation and sale by the foreign
or nonresident .importer. Whatever our individual views may be as to the
deleterious. or dangerous qualities of particulal' articles, we cannot hold that
any articles which congress recognizes as subjects of intierEltate commerce
are not such, or that whatever are thus recognized can be controlled by state
laws amounting to regulations, while they retaIn that character; although,
at the same time, if directly dangerous in themselves, the state may take
appropriate measures to guard against injury befol'eit obtains comp1ete ju-
risdiction over them."
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That is, by way of illustration, if there should be an importation
of dynamite, it could not, in defiance of the local law, be stored
within the limits of the city of a state. The opinion continues:
"To concede to a state the power to exclude, directly or indirectly, articles

ad situated, without congressional permission, is to concede to the majority
of the people of the state, represented by the state legislature, the p.ower
to regulate commercial intercourse between the states, by determining what
shall be its subjects, when that power was distinctly granted to be exer-
cised by the people of the United States, represented in congress; and its pos-
session by the latter was considered essential to the more perfect Union
which the constitution was adopted to create."

Now, by the act of congress of August, 1886, oleomargaline was
undoubtedly recognized as an article of commerce, and put under
the control of a national law, regulating. its sale; following it not only
through the course of manufacture, and regulating that, but follow-
ing it also into the hands of the wholesale dealers; requiring that
it should be so branded and marked as to make it impO'Ssible to
practice upon any one able to read any fraud with reference to its
character; and following it further into the hands of the retail
dealer, requiring him to take out a license under the authority of
the United States, and to brand the packages and mark them so as
to prevent the deception of purchasers as to the real character of
the article.
It is clear to my mind that it is the duty of this court to assume

that this act will be enforced, and that the provisions which the
legislative department have made to prevent fraud will be effective.
The oleomargarine brought into the state in the original packages
is within the protection of the constitution of the United States,
and it can be sold in the origi1lJa1 packages, entirely independently
of the provisions of the .state statute, and subject only to the pro-
visions of the national statute.
But the instant an original package is opened, and its contents

exposed for sale at retail, they thereby, to adopt the language of the
supreme court, "become mingled with the property of the state,
and subject in every respect to its law."
It would be practically a nullification of the provisions of the

constitution of the United States to hold that the state, while it
may not interfere with the importation within its limits of any
article of commerce which it deems hurtful to its people, may, im·
mediately upon its importation, throw its prohibition about it, and
prevent its sale; and so, by defeating the object of the importation,
effectually prevent the importation itself.
I do not say that the state statute is unconstitutional; on the

contrary, I think that it is constitutional when applied to sales
within the state of all oleomargarine there manufactured, and of the
sale of broken packages of oleomaTgarine imported from other states
or from foreign nations. I do not think that the federal constitu-
tion interferes in the least with the power of the state of Ohio to
regulate or prohibit the manufacture or sale of oleomargarine in
this state, or imported into this state, after once the original pack-
.age has been broken; but the state law does not apply to, and can·
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not be enforced against"saJes in the original packages of oleo-
margarine imported into the state.
My conclusion, therefore, is that the respondent has not been

within the reach of the Ohio statute, and that it does not apply to
the case made against him, and that he must be discharged.

,EIFFERT et aI. v. CRAPS et at
(Circuit Court of Appeals, Fourth Circuit. October 4, 1893.)

No. 46.
1. EQUITY JURISDICTION-REMEDY AT LAW.

A bill to recover land, alleging that the same belonged to complainant's
father, and was sold under a decree of the court of ordinary without
jUrisdiction of the subject-matter or of complainants, is not maintain-
able in equity, as it shows that the legal title has never been divested out
of plaintitrs, and may therefore be enforced by action of ejectment.
Hlpp v. Babin, 19 How. 277, followed.

2. EQUlTY-LACHES-WHAT CONSTITUTES.
One Who relies for the recovery of lands on a fraud 40 years old must

be held guilty of when it appears that the fraud might have been
discovered at any time after its perpetration by the inspection of a single
deed, recorded where the record of title of the land was to be looked for,
and that the original purchaser under the deed has been dead 12 years,
and the land devised by his will sold in partition, and resold severa)
times.

Appeal from the Circuit Court of the United States for the District
of South Carolina.
In li;quity. Suit by James J. Eiffert, John Jacob EHl'ert, ano

Henry A Eifl'ert against Samuel P. Craps and others to set aside a
deed, and recover lands. There was a decree dismissing the bill.
Complainants appeal. Affirmed.
Statement by 'MORRIS, District Judge:
The complainants, alleging themselves to be children and heirs of John H.

EifIert, on April 9, 1890, filed their bill of complaint, in equity, to set aside
a deed charged to be fraUdulent, and to recover possession of about 90 acres
of land in Lexington district, in South Carolina. 'rhey allege that their
father, John H. Eiffert, being in possession and seised in fee of the land, died
prior to 1850, the complainants being then from 6 to 12 years old; that they
were taken by their mother to the far west, and have ever since resided out
of the state; that about'1850 one Mitchell administered on the estate of'
their father, and, by collusion and fraudulent contrivance with one Henry
Craps, pretended to procure an order of the court of ordinary of the district,
for the sale of the land, and. had the land sold by the sheriff, and by collu-
sion and fraUd turned the land over to Henry Craps, who took possession,
and in possession until his death, in 1878; that the fraud was
perpetrated by Henry Craps falsely representing to the court of ordinary that
he was one of the heirs and distributees of their father, and petitioning the
court to sell the land for partition; that after Henry Craps' death, in 1878,
the land remained in possession of the devisees under his will, until, under
a decree for partition, it was sold 'in 1883 to one of his daughters, who has
since sold it in parcels to the other defendants, who are now in possession;
that all the devisees of Henry Craps, and their grantees, the defendants, have-
had full knowledge of the fraudulent character of Henry Craps' title. They
allege that the deed from the sheriff to in 1850 is void, and passed
no title, because, if a sale was really ever decreed by the court of ordinary,
that court was without jurisdiction to order a sale, both because Craps was.


