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CmCAGO, M. & ST. P. RY. CO. v. EVANS.
(Circuit Court of Appeals, Eighth Circuit. October 30, 1893.)

No. 301.
CmcUIT COURT OF ApPEALS-JURISDICTION-CONSTITUTIONAL QUESTION.

The circuit court of appeals has no jurisdiction of a writ of error in
which the only question presented is whether a state statute contravenes
the constitution of the United States; for under the fifth and sixth sec-
tions of the judiciary act of 1891 such cases must be taken direct to the
supreme court. McLish v. Roff, 12 Sup. Ct. Rep. 118, 141 U: S. 661, and
Crabtree v. Madden, 4 C. C. A. 408, 54, Fed. Rep. 426, distinguished.

In Error to the Circbit Court of the United States for the North-
ern District of Iowa. Writ dismissed.
W. J. Knight, for plaintiff in error.
D. J. Lenehan, (D. E. Lyon, on the brief,) for defendant in error.
Before CALDWELL and SANBORN, Circuit Judlres. and THAY-

ER, District Judge.

THAYER, District Judge. From the record before us, it appears
that in the month of August, 1891, the defendant in error engaged
transportation for himself and two valuable trotting horses over
the railroad of the Chicago, Milwaukee & St. Paul Railway Company
from Dubuque, Iowa, to Winona, Minn. While in transit the car in
which the plaintiff and his horses were riding collided with another
car and an engine of the railway company, in consequence of which
the plaintiff and his horses sustained injuries. For the injuries so
sustained the defendant in error brought an action against the rail-
way company in the United States circuit court for the northern
district of Iowa. The complaint was in the ordinary form, and in
one count, wherein the plaintiff claimed damages both for his per-
sonal injuries and for the injuries sustained by his stock. By way of
defense to the action, the defendant pleaded that the horses in
question were transported by it under and subject to the provisions
of a special contract with the plaintiff, which was made at Dubuque,
Iowa, on the 24th day of August, 1891, and that the defendant had
fully performed everything to be done or performed by it to carry
out the terms and provisions thereof. The contract was attached to
the answer as an exhibit, and with reference thereto it is only
necessary to say that it contained stipulations whereby the defend-
ant company, limited its liability for injuries that might be sus-
tained by the horses to the amount of $100 per head, and for per-
sonal injuries that might be sustained by the owner or person in
charge of said stock to the sum of $500. The plaintiff filed a reply
to said answer, wherein he admitted that he signed the foregoing
special contract, but alleged that the railway company required
such agreement to be entered into for the sole purpose of limiting
its liability as a common carrier, and that the agreement was con-
trary to the laws of Iowa, and therefore void. On the trial of the
case the defendant below offered the contract in evidence to support
its defense. It was objected to by the plaintiff,on the ground that
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it was in violation of the Iowa statute, which declares that "no
contract, receipt, rule or regulation, shall exempt any corporation
engaged in transporting persons or property by railway from
liability of a common carrier, or carrier of passengers, which would
exist had no contract, receipt, rule or regulation been made or
entered into." Vide McOlain's Ann. Oode Iowa 1888, p. 518, § 2007.
This objection appears to have been sustained by the trial court,
and the contract was thereupon excluded. The plaintiff thereafter
recoV'ered a verdict on which a judgment was entered against the
railway company. To reverse that judgment the company has
brought the case to this court.
The only error assigned which is relied upon for a reversal has

reference to the action of the lower court in excluding the aforesaid
special contract, and that ruling is challenged, solely on the ground
that the Iowa statute above quoted is itself invalid under the
federal constitution, in so far as it attempts to prohibit a common
carrier entering into a contract, like the one at bar, limiting
its common-law liability with respect to the transportation of
freight and passengers from a point within to a point outside of
the state of Iowa.. It will thus be seen that the issue presented by
the record is whether a law of the state of Iowa is in contravention
of the constitution of the United States, and that is a question
'which this court, by virtue of the act under which it is organized,
is without jurisdiction to decide.
The fifth section of the act creating the United States circuit

courts of appeals provides,-that appeals or writs of error may be
.taken from the districtand circuit courts of the United States direct
to the supreme court of the United States in six classes of cases,
,among which are cases involving the construction or application of
the constitution of the United States, and cases in which a law
of a state. is claimed to be in contravention of the constitution of
the United States. The sixth section of the act gives the circuit
courts of appeals jurisdiction to review by appeal or writ of error
final decisions in the district and circuit courts "in all cases other
than those provided for in the preceding [fifth} section of the act,
unless otherwise provided by law." 26 Stat. 826. There is no other
provision of law, so far as we are aware, which gives this court
the right to hear and determine a constitutional question such as
arises in the case at bar.
In the case of McLishv. Roff, 141 U. S. 661, 668, 12 Sup. Ct. Rep.

118, it was held that, when a party questions the jurisdiction of
a district or circuit court of the United States, he may at his option,
after final judgment, prosecute an appeal or writ of error either to
the United States supreme court or to the circuit court of appeals.
In such cases, if the record is removed to the supreme court, the
question of judsdiction will alone be .. considered. But, if it is reo
moved to the circuit court of appeals,all questions arising upon the
record may· be determined. To the same effect was the decisjon of
this court in Crabtree v. Madden, 40. O. A. 408, 54 Fed. Rep. 426.
But these decisions fall short of supporting the contention that in
every case tdedbefore a district or circuit court of the United
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states an appeal or writ of error may be taken 1:lY the losing party,
at his election, either to the supreme court or to the circuit court
of appeals. The jurisdiction of the supreme court and of the circuit
court of appeals is not thus dependent upon the choice of the parties
to a suit. That view is wholly inconsistent with the provisions of
the act creating the circuit courts of appeals, which was evidently
intended to vest the supreme court of the United States with ex-
clusive jurisdiction to entertain appeals and writs of error for the
review of cases which present constitutional questions such as are
enumerated in the fourth, fifth, and sixth subdivisions of the fifth
section of the act; and the same remark may be made with refer-
ence to the cases mentioned in the second and third subdivisions
of the same section. U. S. v. Sutton, 2 C. C. A. 115, 47 Fed. Rep.
129; Hamiltonv. Brown, 3 C. C. A. 639, 643, 53 Fed. Rep. 753. It is
only where the jurisdiction of the trial court is in issue, or is chal-
lenged, that a party has the right to prosecute an appeal or writ
of error after final judgment either to the supreme court or to the
circuit court of appeals. In the case at bar the sole question pre-
sented for our consideration is whether the Iowa statute contravenes
the constitution of the United States, and as this court has no juris-
diction to determine that question, especially when it is the sole
issue presented by the record, it follows that the writ of error
should be dismissed; and it is so ordered.

.....
WARNER v. GEORGE.

(Clrcuft Court, D. Oregon. November S, 1893.)
No. 1,808.

REs JUDICATA-PLEADING-COUNTERCLAIM.
Where the payee or notes secured by a chattel mortgage on Il planing

mill and lumber takes possession under the mortgage, works up the lum-
ber, and sells the product, this is matter or defense to a suit on the notes,
and Is not a proper counterclaim; and it, therefore, the maker tails to set
it up in such suit, a against him tor the full amount ot the notes
Is conclusive, and constitntes a bar to any subsequent suit by Wm tor all
accounting as to the mortgaged property.

In Equity. Bill by James G. Warner against M. C. George, ad·
ministrator of the estate of James H. B. McFerran, deceased, to en-
join an action at law, and for an accounting. Heard on a plea in
bar. Plea sustained.
George H. Williams, for plaintiff.
William M. Gregory, for defendant.

iBELLINGER, District Judge. The administrator of James H. B.
McFerran brought an action in this court upon a judgment ren-
dered in Colorado in 1883 for ,6,593.30, with interest. Thereupon,
Warner, the judgment debtor, brought this suit to restrain the
action upon the Colorado judgment, and for an· accounting. The
facta alleged as the ground of lluit are these: In 1882 Warner ex-


