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PAOIFIC CABLE RY. CO. v. BUTTE ciTY ST. RY. CO.
(Circuit Court, D. Montana. November 6, 1893.)

No. 19.
1. PATENTS FOR lNVENTIONS- EQUIVALENTS-CABLE CAR1'uRNTABLES.

Two cable car turntables, having slots underneath the surface platform
Wide enough at the ends to permit the table to turn a quarter round With-
out interfering with the. cable, are eqUivalent structures, when each is
composed of a surface platform comprising two semicircular parts, with
a slot betweeJ;l for the passage of the griper shank, such parts resting
upon supports, which, in the one case, are attached below to a secondary
table supported by a vertical spindle stepped in a bearing at the bottom
of the pit, and,in the other case, to end timbers running crosswise be-
neath the cable, and resting upon semicircular rails, which travel upon
pulleys journaIed into the bottom of the pit.

2. SAME-METHOD OF QPERATION-DESCRIP'l'ION
A patent for .turntables for' transferring cable cars from one track to

the other, in which the only method of operation described requires the
use of duplicate tables operated simultaneously, does not cover the use
of a single table for that purpose, although the claim may be sufficient,
in itself, to include it, and the single table is an equivalent structure to
each table of the patent.

3. SAME-PRIORITy-DATE OF ApPLICATIONS-EvIDENCE.
A patentee, who, by evidence, carries back the date of his invention be-

yond the date of the application for a rival patent, which was first issued,
will be adjudged the first inventor, when there is no evidence to carry
back the rlval invention.

4. SAME-PAR'1'lCULAR PATENTS.
Letters patent No. 181,817, issued September 5, 1876, to Joseph Britton,
for cable railway turntables for transferring cars from one track to the
other, is limited to the use of duplicate tables, and does not cover the
use of a single table to accomplish the same function.

In Equity. 'Suit.by the Pacific Cable Railway Company against
the Butte City Street Railway Company for infringement of a pat·
ent. Bill dismissed.
Wm. F. Booth and O. P. Drennen, for complainant.
Geo. H. Knight, F. T. McBride, and Geo. Haldorn, for defendant.

KNOWLES, District Judge. In this case, plaintiff brings suit
in equity against defendant, asking that it be enjoined from using
a certain turntable in connection with its Butte City Street Rail.
way, Mont., and for an accounting of profits derived from such use.
The ground of plaintiff's claim is that it owns a patent for this
turntable, dated September 5, 1876, the same being numbered 181,.
817. The patent was issued to one Joseph Britton, and, it is
alleged, assigned to plaintiff by him. It is alleged in the bill
that defendant is infringing the following two claims in said
patent:
Claim 2: "A turntable provided with a slot and passage or chamber ex-

tending across it above the point of support of said table, and below its
surface, where said chamber is made wide enough at each end to permit a
propelling rope or cable to pass through it, and at the same time permit the
table to make a quarter rotation without interfering with the rope or cable,
substantially as and for the purpose set forth."
Claim 3: "A turntable consisting of the two upper sections, B, B, con-
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nooted with secondary tables or platforms, C, C, on alternate sides of the
center,so as to leave a free space beneath the opposite halves of the 'sec·
tions, B, B, sUbstantially as and for the purposes set forth."

If the patent of plaintiff can be so construed as to apply to a
single turntable, it would appear that defendant had infringed
the same. The turntable used by defendant is cdnstructed, I
think, snbstantially as one of the tables, taken alone, specified in
plaintiff's patent. It has a surface composed of two semicircular
platforms. Between them is a slot, along which the griping device
of the cable car can pass. Beneath this surface, the cable
to a point beyond the table, to a sheave, around which it passes.
In defendant's table the front and back timbers are placed a suffi·
cient distance below the surface of the car as to allow the cable
to pass over them. These timbers are connected to the surface
platforms by means of columns; on the sides of the tables are
timbers attached to the surface thereof, and extending latterly be·
tween tb,e columns, and attached thereto. Below the timbers are
semicircular rails or timbers attached thereto, and these travel upon
pulleys journaled into the bottom of the pit in which the turntable
is placed. Plaintiff's table is thus described in the specifications
in the patent:
"In constructing these tables, I make the upper portion of each in two

sections, B, B, and these sections I connect with a secondary table or plat·
form, 0, which is supported at a short distance below by a vertical spindle
or shaft, d, which steps in a suitable bearing, e, at the bottom of the exca·
vation, so that it can rotate horizontally. The table sections, B, are made in
the form of a semicircle, and are placed at a short distance apart, so that when
they are connected with the platform, C, on the same plane, they form a
circular table, with a slot or opening, f, between them. The two sections of
each turntable are connected with the platform, C, beneath, by a connection,
G, upon opposite sides of the center, leaving a free or open space beneath the
opposite half of each section."

It appears to me that the end timbers below the surface in de·
fendimt's table occupy the place and perform the functions of the
lower platform, 0, C, in plaintiff's table, and that the pulleys jour-
naled into the bottom of the pit, in connection with the semicir-
cular rails, in defendant's table, perform the same function as the
spindle in plaintiff's table.
The question then arises, are they mechanical equivalents for

the devices in plaintiff's patent? An "equivalent" is defined in
Walker on Patents (sections 352--354) as a device "which performs
the same function as another," and "in substantially the same way
as by the thing- of which it is alleged to be an equivalent." In
the case of Imhaeuser v. Buerk, 101 U. S. 656, the supreme court
says of equivalents:
"Hence, it follows that a party who merely substitutes another old In·

gredient for one of the ingredients of the patented combination, is an in·
fringer, if the substitute performs the same function as the ingredient for
which it,is substituted, and it appears that it was well known at the date of
the patent that is was adaptable to that use."
Again, in the case of Meter Co. v. Desper, Id. 335, the supreme

court says:
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"It is< equally wellimown that if any of the parts is only formally omitted,
and fssupplied by a mechanical equivalent performing the same office, and
producing the same result, the patent is infringed." .
It will seen from this that, in such a mechanical device as

the tables under consideration, an equivalent is not the same thing,
but somethmg that performs the same function. In some cases,
a spring catch has been held the of.a catch that operates
by means of a gravity weight. In some other cases, a lever has
been termed the equivalent of a screw. Walk. Pat. § 353. .
In the case of device, the end timbers, as I have called

them, hold, by their connection with the connecting columns, the
two semicircles together, and constitute them one machine, the
same as the lower platform in plaintiff's patent, by means of the
connecting columns attached thereto, connecting it with the semi-
circle sections at the surface, constitute that one table or ma-
chine. The pulleys journaled into the bottom of the pit, and the
curved rails, perform the same function as the spindle in plain-
tiff's patent. The table rests upon them, and is turned around
thereon.
fIn Walker on Patents, there is a contention as to whether the

equivalents shoUld have been known at the time of the applica-
tion for a patent, or not. There is no point made upon this ques-
tion, in this case, and, the nature of the equivalents,
I don't how it could arise.
It is claimed, however, that plaintiff's patent is void for the

reason that it was covered by a prior invention made by one Wil-
liam Eppelsheimer, for which he received a patent before the date
of plaintiff's patent, and for which he made an application on June
28, 1875. It would appear, however, from undisputed evidence,
that Britton invented his patented device, and constructed tables
embracing the same, which was put into practical use on the Clay
Street Hill Railway, in San Francisco, Cal., prior to the applica-
tion of Eppelsheimer for his patent. We cannot go back of
the date of the application of Eppelsheimer, in this case, to de-
tellmine when he invented his device. There is no evidence upon
this point. I, therefore, must find that Britton was the prior in-
ventor of the table in controversy, and, although the Eppelsheimer
patent was prior in date to plaintiff's, it does not supersede or
avoid the same.
From this discussion, I am led to the point where I must con-

strue plaintiff's patent, and determine what it is entitled to there-
under. Section 4888 of the Revised Statutes provides that the
applicant for a patent "shall file in the patent office a written
description of the s.ame, and of the manner and process of making,
constructing, compounding, and using it, in such full, clear, and
concise, and exact terms as to enable any person skilled in the
art or science to which it appertains,or with which it is most near·
ly connected to make, construct, compound, and use the same;
and in the case of a machine, he shall explain the principle thereof,
and the best mode in which he has contemplated applying that
principle, so as to distinguish it from other inventions."
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In sustaining a claim in a patent, the description should always
be .consulted, and it shorild be construed in the light of the de-
scription. Walk. Pat. § 182; New American File Co. v. Nichol-
son File Co., 31 Fed. Rep. 289; Lull v. Clark, 13 Fed. Rep. 461. In
the beginning of the description of Britton's device, in his patent,
Britton, says:
"My invention relates to improvements in turntables, such as are used for

transferring cars from one railway track to anQther, where an endless wire
rope is used for propelling the cars along the track or tracks. The only in-
stance, that I am aware of, where duplicate turntables have been used for
this purpose, is in the Clay Street Hill Railway, in San Francisco, Cal."
Of these duplicate tables, again, he says:
"These are to be connected by gearing so that both platforms wlll be ro-

tated simultaneously by power applied to rotate either one of them."
The manner in which they are to be used is thus describ€<l.:
"When the car has been drawn upon the table, and the rope released from

the griper, it is also evident that the table can be turned one-quarter of the
way around without disturbing the rope, as the free space under the op-
posite ends of the sections will allow the table to turn that far without
interfering with it. It is further evident that, when both tables are
given a quarter turn the slots and tracks, which were before parallel,
will be brought in line with each other, so that the car can pass from
one table to the other without raising the griper from the tube, as its
shank will move in the slots, thus avoiding the necessity of elevating
the griping device during the transfer. The car can then be run upon
the opposite track by turning the table up.on which it has been trans-
ferred until its track is in line with the main track."
It will be observed in all this that the only description in the

patent given as to the way these tables were to be used was in
connection with both tables or duplicate tables. Nowhere in the
description is it pointed out how one of these tables could be used
for the purpose of transferring a car from one track to another.
In a letter written to Britton by H. H. Bates, an examiner of ap-
plications for patents in the United States patent office, dated July
17, 1886, and to whom Britton's application for a patent was re-
ferred, he says, "The function here being secured, not by one turn-
table, but by a specific combination of two turntables, which turn
simultaneously." This letter is part of what is termed the "file
wrapper," in evidence in this case. In turning to Britton's evi-
dence, it will be found that two tables were used in the Clay Street
Hill Railway, and to this he refers in his application as being the
only place where his invention had been used.
. In turning to the statute above quoted, it will be seen that the
manner of using an invention must be given in the description in
such full, clear, and concise and exact terms as to enable any per-
son skilled in the art or science to which it appertains, or with
which it is most nearly connected, to use the same. While the
claim may be broad enough, there is no description of how one
table is to be used, except in connection with the other. In the
claims, after describing a table, it is said it is substantially as
and for the purposes set forth. This must refer to the descrip-
tion, there it is set forth that the table constructed and de-
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is tQbe used, in duplicate. a claim is not properly de-
scribed in a patent, the claim is of no validity. Gunnv. Savage, 30

'
; ;Forthe reason that the patent contains no description of how
one turntable is to be used by itself, for transferring a car from
one track to the other, I find for the defendant; and it is hereby
ordered that the bill be dismissed, as to it, and it have judgment for
its costs herein expended.

JOHNSON v. BAUGH & SONS CO.
(DIstrict Court, E. D. Pennsylvania. November 14, 1893.)

No. 35.
1. SBIPPING-WHARFAGE-CHARTER PARTY-CONSTRUCTTON.

A stIpulation In a charter party that cargoes are "to be brought to and
t,aken from alongside, at charterer's risk and expense, and, should there be
any lighterage or Wharfage, this to be also for charterer's account,"
makes the charterer, or the consignee, (who stands in his place,) responsi-
ble for wharfage In unloading, as well as in loading.

2. SAME-ADMISSION OF MASTER-WHA'l' CONSTITUTES.
Where, under the proper construction of a charter party, the con-

signee is liable for wharfage, the fact that the master, Immediately after
unloading, a:fII.xes hIs name to the wharfage bill, is not an admissIon of
liability as between hImself and the consignee, when he denies liability at
the time, and It appears that such signature is necessary to a settlement
between the consignee and charterer, as a certification that the wharfage
charge Is correct in amount.

8. SETTLEMENT-PAYMENT OF ADMITTED SUM TO CI,ERK.
One Who pays money admitted to be due to the creditor's clerk, know-

Ing that the clerk is Without authority to accept the same as settlement
in full, Is not thereby freed from liability for a further disputed amount.

In Admiralty. Libel by Nicholaus O. Johnson, master of the bark
Barmnca, against the Baugh & Sons Comuany to recover freight.
Decree for complainant.
John Q. Lane, for libelant.
J. Warren Coulston and Alfred Driver, for respondent.

BUTLER,District Judge. The respondent was consignee of a
cargo carried by libelant to Philadelphia. The suit is for balance
of freight-$125. The defense is payment. The freight, as per
charter, was $2,418.56, of which $2,293.56 were paid-$125 being
retained on account of wharfage, and $97.80. for services furnished
the vessel. The latter snm is not in dispute. If the charter does
not exempt libelant from charges for wharfage the retention on that
account was proper. In my judgment it does exempt him. Its
terms, in this respect,are: "The cargoes to be brought to and
taken from alongside, at charterer's risk and expense, and, should
there be any lighterage or wharfage this to be also for charterer's
.account;" that is to say, the charterer will bring the merchandise
to and take it from the vessel's side. The argument intended to
show that this language applies only to laoding is far from satis-


