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sons, holding different portions of the patent right in the same
place."
The exceptions from the assignment to Ager in this case create

no such difficulties or liability. They are two specified "mill
rights" in certain places, which the patentee had previously
granted, synonymous with "shop rights," as defendant concedes,
and presumably mere licenses to have and use the machine in
the specified place. It may be that the licensees would have the
right, as defendant's counsel points out, to make or have made a
new machine to replace the old, and preserve its use; but they
could not employ it outside the specified place, or sell, or license
others to use. There would be no interference with the monopoly
in the territory granted outside those mills, and I think no divi·
sion, within the meaning of the decisions.
The other questions upon the title of complainant are met by

the opinion on Kendall's demurrer. 58 Fed. Rep. 381.
I have considered the several further objections urged to the

complaint, and must overrule them. Upon the point of laches,
while the alleged losses in 1873 may not be valid excuses for de·
lay, and it may be that the proofs will fail to make clear show·
ing for equitable relief, the allegations of the amended bill must
be taken as true, without reference to the original bill, for the
purposes of demurrer, namely, that the complainant "knew noth-
ing of the said infringement until three years last past," and3that
he "has been, and still is, in a condition of absolute poverty."
The allegations of the bill are also sufficient to show a compact
machine, iuto which the several patents enter, and that it is proper
and necessary to complain upon all. Deering v. Harvester Works,
24 Fed. Rep. 91. Any question as to the effect of those patents
which have expired, and their treatment, upon accounting, with
reference to the machine or improvement as a whole, must be
left for the hearing.
The demurrer to the bill is overruled, with leave to defendant

to answer by the first Monday of October.

UNION SWITCH & SIGNAL CO. v. JOHNSON RAILROAD SIGNAL CO.
(Circuit Court, D. New Jersey. September 26, 1893.)

PATENTS FOR INVENTIONS-LIMITATION-PRIOR
Letters patent No. 216,510, issued June 17, 1879, to A. G. Cummings, for

improvements in interlocking railroad switches and signals, which im-
provements are comprised mainly in a "selector," whereby a switch and
two separate and distinct signals or branch lines may be operated by the
use of only two levers, must, in view of the prior state of the art, and
particularly of the Kelly English p{ltent of 1874, be limited strictly to the
construction shown, and are not infringed by a device which has marked
difference in the method of operation.

In Equity. Suit for infringement of a patent. Bill dismissed.
J. Snowden Bell, for complainant.
Edwin H. Brown, for defendant.

v.58F.no.2-25



386 FEDERAL REPORTER, vol. 58.

GREEN, District Judge. The bill of complaint in this cause
was filed to enjoin an alleged infringement of letters patent No.
216,510, granted to one Albert G. Cummings, June 17, 1879, for
improvements in interlocking switches and signals, wliich letters
patent had been duly assigned by the said Cummings to the plain-
tiff in the cause. The invention of the patent in suit relates to
certain railroad appliances known as "interlocking switches and
signals," which have become standard in this country, and indis-
pensable upon all important lines of railroads, because of their rna·
terial advantages in promoting the certain safety of railroad travel.
The patentee states his invention in the letters patent somewhat
broadly as follows: .
"My present invention relates to certain Improvements in what are com-

monly known as 'interlocking switches and signals,' in which, by a system of
levers, stops, connections, etc., a single operator works any desired number
of switches and signals near by or at a considerable distance, the con-
struction and arrangement of said devices being such that no switch can be
opened and its signal be shifted to 'safety' until all switches that ought to be
closed and all signals that ought to be at 'danger' position are properly set
or adjusted."
"The present improvement may be incorporated into such a system; or the

proper devices used In such system, such as levers, rocking bars, stops, or
dogs, etc., may be added to the devices herein described, so as to complete it
for separate use."
"The object of my improved construction is to enable a switch-particularly

a facing point switch-and two sepamte and distinct signals or branch lines to
be operated by the use of only two levers."
The construction, as described in these letters patent, provides

in combination for a switch-operating rod, (R,) a signal-shifting bar,
'(P,) and two signal rods, (Pl, P2,) adapted to operate independent
separate signals. The signal rods are moved longitudinally by
the signal-shifting bar in operating the signal connected therewith,
and the two signal rods are coincidently movable laterally in. and
by the movement of the switch-operating rod in setting the switch
in one or the other of its positions. This lateral movement of the
signal rods engages either of the said rods required to be moved
to indicate the position of the switch with the signal-shifting
bar, and disengages at the same time the other signal rod from
that bar. It is alleged that the defendant has infringed the first
and second claims of the patent. They are as follows:
"(1) In a switch and signal interlocking apparatus, two or more signal rods

capable of being moved longitudinally for the operating of signals, and
laterally movable into and out of engagement with a signal-shifting bar by the
same motion which shifts the switch or switch rod, SUbstantially as set forth.
"(2) The combination of two or more laterally movable signal rods, a signal-

shlfting bar, a link for shifting the signal rods into and out of engagement
with the f,\hifting bar, and suitable stop or stops for locking the signal rod or rodi'l
which are not in engagement with the shifting bar, substantially as set forth."
Generally stated, the improvement of the patentee is comprised

in what is known and commonly termed a "selector." The selector
is an apparatus whereby interlocking signals and switches may
be operated by fewer levers than were originally requisite. After
the complainant had closed his prima facie case, the defendant
discovered a British patent issued to James Kelly, of Liverpool,
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England, in 1874, which clearly shows a selector substantially like
the Oummings patent. But that device of Kelly was limited, and
adapted to but two signals in connection with a single switch,
while the complainant's device is adapted to two or morc; and
the complainant insists that this relieves his invention from the
charge of anticipation as evidenced by the Kelly patent. It was
insisted upon the argument that all that Cummings had done by
his alleged invention was to increase the capacity of the Kelly
device, so that it should be operative upon more than two signals,
and that such increase of capacity was not the result of inventive
skill, but only such as would be devised by any mechanic skilled
in the art. Without attempting to discuss the invalidit,r of the
Cummings patent for this reason, it is sufficient to say that the
admitted state of the art compels its strictest construction, and,
when so construed, I think the apparatus constructed by the de-
fendant and alleged to be an infringement is so clearly differenti-
ated from the complainant's device as to relieve it from the cllarge
of infringement. Thus, in the Kelly apparatus and in the Cum·
mings apparatus the signal rods move laterally to engage and disen-
gage them with and from the shifting bar. In the defendant's ap-
paratus the signal bars are moved vertically to accomplish the same
result. In thE' Kelly apparatus and the Cummings apparatus the sig-
nallOds mC·le in the same plane during their engagement and disen-
gagement. In the defendant's apparatus each signal rod moves in a
plane peculiar to itself, and different from the planes of all other sig-
nal rods, in engaging and disengaging. In the Kellyapparatus and
the Cummings apparatus the signal rods are connected by hori-
zontally moving links. In the defendant's apparatus the signal
rods are fholly unconnected with each other. In the first and
second clalills of Cummings' patent the signal rods are described as
moving laterally, and are limited to such. The defendant's ap-
paratus has no laterally moving rods. Other differences are also
apparent, but I think sufficient number have been particularized
to take the apparatus of the defendant, which, by the way, is
itself protected by letters patent, beyond the claim of the alleged
infringement. The two devices having, indeed, a common object,
are so dissimilar, and are operated so differently, that they must
be regarded as different inventions; or, if not so regarded, at
least must be held to be simply an increase of capacity of the
Kelly apparatus, easily made -by anyone skilled in the art.
Arriving at this conclusion, the necessary result is that the bill

must be dismissed.

BRUSH ELECTRIC CO..et at v. MILFORD & HOPEDALE ST. RY.
CO. et aL

(Circuit Court, D. Massachusetts. September 21, 1893.)
No. 3,085.

PATENTS FOR INVENTIONB-INFRINGEMENT-BRUSII SECONDARY BATTERY.
The Usher secondary battery, in which are combined a support plate,

a medium. and an active materIal mechanically applied to the


