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of his misconduct or carelessness on others, who rely on his prom-
ises without means of protecting themselves. The public inter-
ests require that persons dealing with foreign corporations shall
inform themsel'ves of the authority to transact business here,
in advance, instead of aiding violations of the statute, and then
repudiating their promises to the injury of innocent persons. Pub·
lic policy requires that the circulation of negotiable paper shall
be free from unnecessary trammels.
We think the objection based on the pleadings is equally un-

tenable. The holder Qf negotiable paper is presumed to have reo
ceived it for value, before maturity. Where the COIIIIlllon·law
method of pleading prevails this presumption stands until it is
assailed by plea or notice, followed by proof. Under what was
known in this state, prior to 1887, as the "Affidavit of Defense
Law," it was held that the defendant's averment of fraud in ob-
taining the note, or other similar defense, was of itself a sufficient
attack upon the holder's bona fides to deprive him of a right to
judgment before trial; Hutchinson v. Boggs, 28 Pa. St. 296; Hoff·
man v. Foster, 43 Pa. St. 137. Under the new system, introduced
in 1887, whereby the plaintiff is required to file a statement of
claim, specifying the facts on which he relies to recover, and the
defendant required to answer, it is held that all facts so specified
and not denied in the answer, are to be treated as admitted; Ash-
man v. Weigley, 148 Pa. St. 61, (23 Atl. Rep. 897.) In Shoe Co. v.
Eichenlaub, 127 Pa. St. 164, (17 Atl. Rep. 889,) this conclusion was
foreshadowed, though the case did not call for its announcement.
The latter case is especially interesting, as the suit was on nego-
tiable paper and the question was similar to ours. Here the plain·
tiff avers that he obtained the note before maturity, for value;
and the defendant does not deny it. This is therefore a conceded
fact. It is urged however that more is necessary to establish the
plaintiff's bona fides-that he should further show that he was
unaware of the defense now set up. There are two answers to
this; first, that it would be unreasonable to hold the plaintiff
to proof of such a fact; it is always difficult to prove.a negative,
and parties are not generally required to do it; and second, that
the fact of obtaining the note in due course, as by paying value
before maturity, raises a presumption that he was unaware of the
defense. Carpenter v. Longan, 16 Wall. 273. Especially strong
is this presumption where the defendant, as here, concedes the in·
dorsement was in due course, and makes no suggestion of bad faith.
The judgment is affirmed.

JERSEY CITY GASLIGHT CO. v. UNITED GAS IMP. CO.
(Circuit Court of Appeals, Third Circuit. November 3, 1893.)

No.!.
CO;RPORATIONS-LEASES-CONSTRUCTION.

A corporation which leases all the property and franchises ot another
corporation, agreeing to pay all taxes assessed upon "the real and per-
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sonal property, franchises, CllJPital stock, or gross receipts" thereof, is
not bound to pay a tax levied on "dividends," under a statute existing
at the date of the lease.

In Error to the Circuit Court of the United States for the District
of New Jersey.

Law. Action by the Jersey City Gaslight Company against
the. United Gas Improvement Company to recover a sum paid by
plaintiff as taxes, and which it alleges defendant was obliged to
pay under the terms of a lease made by plaintiff to defendant.
There was judgment for defendant below, (46 Fed. Rep. 264,) and
plaintiff brings error. Affirmed.
Hamilton Wallis, (William D. Edwards, on the brief,) for plain-

tiff in error. .
J. D. Beale and Wm.. E. Potier, for defendant in error.
Before SHffiAS, Circuit Justice, and ACHESON and DALLAS,

Circuit Judges.

DALLAS, Circuit Judge. This action was tried without a jury,
and, as was said by the. learned judge who tried it, "practically,
there was no dispute as to the facts, the real question at issue being
the true construction of a covenant in the lease." The covenant re-
ferred to is as follows:
"The. party of the second part [the defendant in error] shall pay to the
party of the first part, [the plaintiff in error,1 annually, during the continu-
ance of the agreement aforesaid, the sum of seventy-seven thousand dollars
per /Ulllum, and the party of .the second part shall also pay all assessments
and taxes which may be lawfully assessed or levied upon the real and per-
sonal property, franchises, capital stock, or gross receipts of the party of the
first part during the continuance of this agreement, and shall pay the rent
of the otnce now occupied by the party of the first part during its present
lease thereof."

When the indenture in which this covenant is contained was
made, there existed a statute of New Jersey, in which state the
plaintiff below (a gas company) was doing business, which provided
that "every gas company *. * * doing business in this state
* * * shall pay an annual tax, by way of a license, for its cor-
porate franchise, as hereinafter mentioned." If this tax is in-
cluded among those which the defendant below had agreed to pay,
then, but not otherwise, the judgment in its favor was erroneous.
It contends that this tax is not within the scope of its undertaking
-First, because, if upon franchises, it has not been, and could not
be, ''lawfully assessed," in view of the mandate of the constitution
of New Jersey that "property shall be assessed for taxes under
general laws, and by uniform rules, according to its true value;" and
second, because the true intent and meaning of its covenant is not
such as to require the payment by it of this particular tax, even
if .lawful. This court will not, without necessity, pass upon an
averment that a statute and the constitution of a state are in con-
flict; and therefore as we have, upon the last-stated contention of
the defendant in error, arrived at a conclusion which is determinate
of this case, we refrain from discussion of the other.
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To ascertain the true construction of the covenant in question
with regard to the point at issue, it is only necessary to read it in
connection with other parts of the instrument which embodies it,
and with reference to the circumstances under which it was made,
and to the position of the parties at the time it was entered into.
The plaintiff, by this lease, demised to the defendant, for the term
of 20 years, the works and property of the former in Jersey City
at an annual money rental therein reserved, and the defendant
agreed to pay certain enumerated taxes, among which taxes upon
dividends were not specified. The lease is dated December 17, 1884,
and the act of the legislature of New Jersey to which reference has
been made was approved upon Apri118, 1884. The first section of
the latter, which has already been quoted, required every company
of any of the several kinds therein mentioned, including gas com-
panies, to pay a tax by way of license for its corporate franchise, as
thereinafter mentioned; and in section 4 it provided "tbat each gas
company * * * shall pay to the state a tax at the rate of'one-
half of one per centum upon the gross amountof its receipts * * *
and five per centum upon the dividends in excess of four per centum."
If the question presented were simply as to the correct interpreta·
tion of this statute, distinct and apart from the covenant under
consideration, it would be requisite to decide whether the legislative
intent was to lay a tax upon franchises, or upon gross receipts and
surplus dividends, and, if upon franchises, then to determine
whether or not the act contravenes the constitution of New Jersey.
But the precise question in this case is a very different one. We
have to deal with the covenant of the defendant, and its construc·
tion, not that of the statute, is the matter with which we are
primarily and chiefly concerned. The meaning of the contract is
the essential subject of inquiry, and that of the statute is of but
subordinate consequence. Presumably, and, no doubt, in fact, the
act of April, 1884, was in the minds of the parties when the lease
of December, 1884, was made. It imposed upon the lessor a tax
"for its corporate franChise," but required it to pay, at rates
designated, upon gross receipts, and also "upon dividends of the
said company in excess of five per centum;" and, with these pro·
visions of the law before them, these parties stated their agree-
ment to be that the lessee should pay all taxes "upon * * *
gross receipts,"-that is to say, which the lessor would otherwise
be required to pay upon such receipts,-and without any mention
whatever of taxes which it might be required to pay upon dividends.
This marked omission cannot be assumed to have been accidental,
nor be taken to have no significance. Therefore, and without reo
gard to the several questions relating to the construction and con·
stitutionalityof the statute, which have been very ably argued, we
are of opinion that the defendant did not agree to pay the tax in-
volved in this action, because that tax, whatever may be its sub-
ject, is payable upon dividends.
By the leas,e the real and personal property of the lessor was

transferred to the lessee, and the franchises, capital stock, and gross
receipts of the former were subjected to the dominion of the latter;
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the right of the lessor to declare dividends from the rental it
was to receive, and from any other resources it might have, re-
maineq wholly unimpaired and unaffected. Hence it would seem
to be a reasonable and natural stipulation that, as between them-
selves, the lessee corporation should pay all taxes which the state
had made, or might make, payable upon the sub-
jects, but that the lessor should itself discharge any taxes, no
matter upon what laid, which it had been, or might be, required to
pay upon its own dividends; and that this was actually designed
by the parties we think· clearly appears. If it had been con-
templated that the lessee should pay all taxes Whatever, any de-
tailed specification of them would have been worse than useless;
and if it had been intended to especially impose upon the lessee the
obligation to pay taxes payable upon dividends, it is scarcely con-
ceivable that such intent would not have been manifested by the
express inclusion of them in the discriminative enumeration which
was, in fact, inserted in the covenant.
The judgment of the circuit court for the district of New Jersey

isaftirmed.

NEBRASKA·& K. FARM LOAN CO. v.
(Circuit Court of Appeals, Eighth Circuit. October 2, 1893.)

No. 260.
CORPORATIONS-CONTRACTS-RATIFICATION BY DIRECTORS.

A board of directors of a corporation authorized by its by-laws to
borrow money and execute securities therefor may ratify the unauthor-
ized execution of a promissory note by the secretary of the corporation
for money borrowed, and thus bind the corporation.
In Error to the Circuit Court of the United States for the Dis-

trict of Nebraska.
At Law. Action by Ortha C. Bell, receiver of the First National

Bank of Red Cloud, Neb., against the Nebraska & Kansas Farm
Loan Company, on a promissory note. Verdict and judgment for
plaintiff. Defendant brings error. Affirmed.
C. G. Greene, (Irving F. Baxter and G. R. Chaney, on the brief,)

for plaintiff in error.
James McNeny, H. H. Baldridge, and B. S. Baker, for defendant in

etTor.
Before CALDWELL and SANBORN, Circuit Judges, and THAY·

ER, District Judge.

CALDWELL, Circuit Judge. This action was brought in the
United States circuit court for the district of Nebraska by Ortha C.
Bell, as receiver of the First National Bank of Red Cloud, Neb.,
against the Nebraska & Kansas Farm Loan Company, hereafter
called the "company," to recover the contents of a promissory note,
of which the following is a copy:
"$5,545.00. Red Cloud, Nebraska, May 4,1891.
"Sixty days after date we promise to pay to the order of the First Na-

tional Bank of Red Cloud, fifty-five hundred forty-five and 00-100 dollars,


