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In re MEAD.
(District Court, S. D. New York. May 24, 1893.)

BANKRUPTcY-EQUITY SUIT-SALE OF REAL PROPERTy-REFERENCE ON PRIOR
LIENS-DEPOSIT IN REGISTRY.
In an equity suit in the district court to recover assets belonging to a

bankrupt's credItors, the court, in a decree appointing a receiver, may
direct the sale of real property free from incumbrances, and thereafter
order a reference to ascertain summarily the amount due in case of dis-
pute upon a mortgage which is a prior lien, and direct sufficient proceeds
of the sale to be deposited meantime in the registry, as security for the
mortgage, and that the premises be conveyed free from the mortgage.

In Equity. Bankruptcy.
Nelson Smith, for complainant.
Wheeler H.Peckham, for bankrupt.
Luke A. Lockwood, for mortgagee.

BROWN, District Judge. Under the bankrupt act of 1867, the
district courts, in exercising equity POWeTS and 'in administering
equitable relief, act as courts of bankruptcy quite as much as when
administering either common-law or summary remedies. The special
powers given by the various sections .of the bankTupt act and the
acts amendatory thereof, as incidental to the general powers of
the court, are not restricted to any particular conditions of pro-
cedure, but in appropriate cases may be exercised as rightfully
when giving equitable relief, as in its common law or summary pro-
cedure. .
In the present case the court, under its decree in the equity wit

brought by the assignee in bankruptcy, has in effect adjudged that
all beneficial interest in the premises in question belongs rightfully
to the assignee for the benefit 01' the creditors of the bankrupt, save
only a certain equity to Mrs. Mead, the bankrupt's wife, which is
provided for in the decree. The assignee has been put in possession
of the premises, as receiver, and, under the decree 01' the court, has
sold the premises at public sale free from all incumbrances as he
was authorized and directed to do, at which sale Mrs. Mead, one of
the defendants,was the highest bidder, and is entitled to the convey-
ance of the property on compliance with the terms of sale.
A dispute having arisen, !however, as respects the amount due to

Mr. Naylor upon certain second mortgages held by him upon the
premises in question, and a reference having been taken forr the
purrpose of ascertaining the amou:t;lt of his actual interest and lien
thereon, which is still pending and undetermined, the proceedings
appropriate to be taken are evidently such as a['e provided by sec-
tions 5063, 5075, 4972, and 4979 of the Revised Statutes. In re
Clark, 9 Blatchf. 372; In re Kirtland, 10 Blatchf. 515; In re Eller-
horst, 7 N. B. R. 49, 2 Sawy. 219. All possible rrights of the mort-
gagee will be preserved by providing that the whole amount which
can be possibly claimed under the mortgages shall be held by the
assignee, or in the registrY of the court, or other depository as may
be agreed upon, "in place of the estate disposed of." Section 5063.
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A sale of the premises free from incumbrances, duly made nnder the
order of the court, is of itself equivalent to a transfer of the lien of
the mortgages from the estate sold to the proceeds of sale. The sale
already made has been a sale made by the assignee a'S receiver
under the order of the court. For greater explicitness, however, and
the satisfaction of those proposing to take new mortgages on the
premises to enable Mrs. Mead to complete her purchase, there cam
be no objection to an additional order declaring that the sale made
free from incumbrances shall be a discharge of all lien of the mort·
gages, upon the payment of the whole amount claimed thereon to the
assignee, or to the registry of the court, or other depository as maybe
agreed; such payment to remain subject to the lien of said mort-
gages, in place of the land sold, for all such amO'llIlts as may be ulti-
mately found due to Mr. Naylor, his representatives or assigns, and
any costs accruing 1fuereon; and that Mrs. Mead, the purchaser, com-
plete her ptR'chase in accordance with the terms of sale and this
order.

BARNARD et aI. v. ADAMS et aI.
(Circuit Court, N. D. Iowa, Central Division. September 16, 1893.)

No. 136.
1. CHARITABLE TRUBTB-Cy,PRES-REVERTER.

An individual vested a fund in the trustees of a church, in trust to ap-
propriate one-half the income to the support of the church, and the other
half to a designated college, for the purpose of educating poor young
men desiring to enter the ministry, without regard to denomination; the
church trustees to select the beneficiaries. After said fund had vested, the
college, through lack of m.oney, entirely suspended the exercise of its func-
tions. Held, that this did not cause a reverter of one-half the fund to the gran·
tor's heirs, or authorize the appropriation of the income thereof to the
support of the church, but that equity would cause it to be applied
through another college, to effectuate, in the same manner, the original
purpose, and, in case the origInal college resumed the exercise of its
functions, would then require the trust to be executed through it. .

2. SAME-EQUITy-COSTS.
Where the question of the disposition of a charitable trust fund, which

has become inactive through unforeseen circumstances, is raised by the
suit of the grantor's heirs to recover the fund. or, in the alternative, to
have it applied in an analogous manner, and the trustees, while asking a
different application, do not lmduly resist this alternative prayer, the
court, on making such disposition, under the doctrine of cy-pres, will
charge the costs, including a reasonable attorney's fee to each party.
against the fund.
In Equity. Suit by Martha J. Barnard and others against Frank

F. Adams and others to recover a trust fund, or to enforce its ap-
plication to the purposes of the trust.
G. S. Kloch and M. C. Matthews, for complainants.
P. Finch and R. M. Wright, for respondent trustees.
J. N. Prouty and D. F. Coyle, for respondent college.

WOOLSON, District Judge. Upon July 16, 1877, David White
and wife, as party of the first part, of the state of New York, duly
executed an instrument of conveyance, wherein they conveyed, as-


