
OSCAMP V. CRYSTAL RIVER MIN. CO. 293

the case of Purifier Co. v. McGroarty, 136 U. S. 237, 10 Sup. Ct. Rep.
1017, the supreme court of the United States followed the supreme
court of Ohio in holding that the assets of an insolvent corporation
were a trust fund for equal distribution among its creditors; but
they did so expressly on the ground that this was the decision of
the supreme court of Ohio, founded on the constitution and statute
law of that state with reference to corporations. The opinion of
Mr. Justice Gray contains a very broad intimation that there is no
general equitable principle requiring such equal distribution among
the creditors of the corporation. All the decisions of the supreme
court of the United States relied on and referred to as sustaining the
view that the bona fide debt of a director of a corporation may not
be paid in preference to the debt of some other creditor are cases
where the directors were guilty of fraud in procuring the payment
of their own debts by fraudulent wasting of the assets to accomplish
the preference. Such were the cases of Drury v. Cross, 7 Wall. 299;
Koehler v. Iron Co., 2 Black, 715 ; Jackson v. Imdeling, 21 Wall.
616. There is no such element in this case.
It has been argued that upon this question the court should

reach a conclusion as upon a doctrine of general law, and not be
governed by the decisions of the supreme court of Michigan.
Whether this be true or not, it is the duty of the court, where the
matter is one of doubt, to lean towards the decision of the state
court.
The decree of the court below is affirmed, at the costs of the ap-

pellants.

OSOAMP v. ORYSTAL RIVER MIN. CO.

(Circuit Court of Appeals, Eighth Circuit. October 2, 1893.)

No. 212.

1. 1thNES AND MINING-OVERLAPPING LOCATIONS-ABANDON)IENT.
:Mere fallure during one year to perform the annual development work

required by Rev. St. § 2324, does not divest title to a Colorado mining
claim in favor of a junior overlapping location, which is not: thereafter
relocated in the manner prescribed by the Colorado statutes, (sections
3160, 3162;) and the resumption of development works on the senior
claim in the succeeding years restores to its owner all his original rights.
Belk v. Meagher, 104 U. S. 279, applied.

2. SAME-INTERSECTING VEINS.
The position of the junior locator in such case is not aided by the fact

that his location rests upon the discovery of a vein which crosses the vein
of the senior location; for, while he may be entitled to work his vein into
the senior location, and up to the point of crossing, this does not affect the
senior locator's right to the possession of the entire surface of his claim.

8. EJECTMENT-PLEADING-QUANTITY OF LAND RECOVERABLE.
In an ejectment suit plaintiff is not ordinarily limited in his recovery

to the precise amount specified in his declaration, but may recover a less
quantity.

]n Error to the Circuit Court of the United States for the Dis-
trict of Colorado.
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At Law. Action of ejectment brought by Alfred Oscamp against
the Crystal River Mining Company. Verdict and judgment for
defendant. Plaintiff brings error. Reversed.
L. C. Rockwell, for plaintiff in error.
Charles J. Hughes, Jr., for defendant in error.
Before CALDWELL and SANBORN. Circuit Judges, and THAY-

ER, District Judge.

THAYER, District Judge. The question presented by this rec-
ord appears to be one of first impression, and arises out of the
following facts: The plaintiff in error is the owner of an undi-
vided one-third part of the Excelsior No. 1 lode mining claim,
hereafter called the ''Excelsior Claim," situated in the Elk Moun-
tain mining district, Gunnison county, Colo. The defendant in
error is the owner of the Black Queen lode mining claim, here-
after termed the "Black Queen," which is situated in the same dis-
trict, county, and state. Of these claims the Excelsior is founded
upon the earlier location. Both claims are rectangular in shape,
and, as originally laid upon the surface of the earth, the north
side line of the Black Queen runs diagonally across the southwest
corner of the Excelsior claim, and cuts off from the latter claim a
small, triangular piece of ground having an area, as it is said, of
about three-quarters of an acre. A suit was brought by the plain-
tiff in error on July 7, 1890, against the defendant in error in the
circuit court for the district of Colorado, to recover the triangu-
lar parcel of land aforesaid, on the ground that the owners of the
Excelsior claim. had the superior title thereto by reason of their
older location, and that they had been wrongfully ousted from the
possession thereof by the defendant in error. On the trial in the
circuit court it appeared from an admission made by counsel for
the plaintiff that after thp. Excelsior claim was located the requi-
site amount of development work under section 2324 of the Revised
Statutes of the United States (to wit, $100 worth of work per
year, the claim having been located after May 10, 1872) was
done during each of the years 1882 and 1883, that no work was
done on the claim during the year 1884, but that the owners re-
entered and resumed development work in 1885. When this ad-
mission was made, the circuit court charged, in substance, that
the failure of the owners of the Excelsior claim to do any develop-
ment work thereon during the year 1884 made the Black Queen
location good as to all of the lands within its side lines and end
lines, including the triangular piece heretofore mentioned, notwith-
standing the fact that the owners of the Excelsior claini had origi-
nally had the superior title to the triangle in question by virtue of
their older location. The theory of the circuit court seems to have
been that, as the owners of the Black Queen continued in pos-
session and at work on their claim during and after the year 1884,
while operations on the Excelsior claim were suspended, and that
as the two claims conflicted and overlapped in the manner before
indicated, the failure of the owners of the Excelsior claim to do
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any work during the year 1884 was an abandonment of their su-
perior right to the space where the claims overlapped, and that as
to such territory the title of the Black Queen became paramount
without any affirmative action on the part of its owners, from and
after January 1, 1885, and that the relative status was not altered
when the Excelsior claimants resumed work during that year. The
soundness of that view is challenged by the plaintiff in error, and
the action of the circuit court in enforcing it in its charge is the
error that we have to review.
In Belk v. Meagher, 104 U. S. 279, 283, it was held, after much

consideration, that a mining location, when perfected according. to
the statutes of the United States and local laws and regulations,
"is property in the highest sense of that term, which may be bought,
sold, and conveyed, and will pass by descent," and that there is
nothing in the law under which such property is acquired "which
makes actual possession any more necessary for the protection of
the title acquired to such a claim by a valid location than it is for
the protection of any other grant from the United States." It was
furthermore· held in that case that a failure to do the requisite
amount of annual development work on a' claim under section 2324
of the Revised Statutes of the United States simply renders the
claim subject to relocation by third parties, after the lapse of the
year, and not before, and that such right of relocation is itself lost,
and the original owner is restored to all of his rights, if he enters
without force, and resumes work, before a relocation is perfected by
any third p'arty.
It should be further observed that the laws of the state of Col-

orado contain provisions relative to the relocation in whole or in
part of abandoned lodes, and also as to the making and filing of
amended location certificates under certain circumstances. These
several provisions of the' Colorado statutes (Mills' Ann. St.) are as
follows:
"Sec. 3162. The relocation of abandoned lode claims shall be by sinking a

new discovery shaft and fixing new boundaries in the same manner as if
it were the location of a new claim; or the relocator may sink the original
discovery shaft ten feet deeper than it was at the time of abandonment, and
erect new, or adopt the old boundaries, renewing the posts if removed or de-
stroyed. In either case a new location stake shall be erected. In any case
whether the whole or part of an abandoned claim is taken, the location cer-
tificate may state that the whole or any part of the new location is located
as abandoned property."
"See. 3160. If at any time the locator of any mining claIm heretofore or

hereafter located, or his assigns, shall apprehend that his original certificate
was defective, erroneous, or that the requirements of the law had not been
complied with before filing, or shall be desirous of changing his surface
boundaries, or of taking in any part of an overlapping claim which has been
abandoned, or in case the original certificate was made prior to the passage
of this law and he shall be desirous of securing the benefits of this act, such
locator or hIs assigns may file an additional certificate subject to the pro-
visIons of this act. * * ."
In view of the rights that are thus acquired under the laws of the

United States by the owner of a mining claim who has made a valid
location, and in view of the foregoing provisioos of the Colorado
statutes, Wi:! are constrained to hold that the owners of the Black
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Queen did not acquire a superior right to the triangular parcel of
land which is the subject of controversy, merely because the owners
of the Excelsior claim failed to do the requisite amount of
ment work during the year 1884, they having resumed work in the
year 1885 prior to tJh.e alleged ouster. We are unable to see upon
what principle the failure to do such work operated to extinguish
the title of the owners of the Excelsior claim, and to transifer it to
the owners of the Black Queen. In the early days of mining, be-
fore the adoption of any laws on the subject of mining locations,
there may have been such a thing as a title to a mining claim that
was so entirely dependent upon possession that it ceased to exist
when actual possession of the claim ceased; but at the present time
the title to a well-located mining claim is not of that precal'1ous
chaxacter, for the reason that it is not exclusively dependent upon
possession, but rests upon a statutory grant. As was said in Belk
v. Meagher, supra, actual possession is no more necessary to protect
the title to a mining claim than it is to protect the title to property
acquiredunder any other grant from the United States. The neces-
sary conclusion seems to be that neither the failure of the owner
to occupy or to work his claim during a given year will operate to
divest him of his title, and to confer it upon another. A failure to
work a claim to the extent required by the statute simply entitles a
third party to relacate it in the mode pointed out by existing laws,
8Jlld, as the statutes af Colorado prescribe the mode in which third
parties may divest the title of the original owner by a relocation,
if the statutes in that res,pect are not pursued, the status of all per-
sons remains unaltered, barring the possible effect of limitations or
laches; and if at any time the original owner re-enters, and resumes
work, the right of relocation is then lost.
It is not denied, as we understand, thai; the views last expressed

would be sound if the defendant in eTll'or was an ordinary third
party seeking to appropriate the plaintiff's claim, but it is suggested
that it is not an ordinary third party, against whom the above
views would be clearly tenable, for the reason that fue Black Queen
location rests upon the discovery of a lode which crosses the vein
on which the Excelsior location is founded, so that, in any event,
and notwithstanding its later location, the owner of the Black
Queen could hold its vein within the disputed triangle, except at
the very point of intersection of the two lodes. We oce not disposed
to controvert the proposition last stated, as it is supported by re-
peated decisions of the supreme court of the state of Colorado.
Branagan v. Dulaney, 8 0010. 408, 8 Pac. Ikp. 669; Lee v. Stahl, 9
Colo. 208, 11 Pac. Rep. 77; ld., 13 Colo. 174,22 Pac. Rep. 436. But
we fail to see that the circumstance thus invoked placc8 the defend-
ant company in any more favorable attitude with respect to the ex-
isting controversy than would be occupied by any third party. The
plaintiff in this case is endeavoring to assert his ·superior right to
fue surface ground included within the small triangle. He is not
aeeking, apparently, to recover and to hold the defendant's lode or
vein; and, even if he should prevaj] in this action, the defendant
.wouldstill retain its cross vein witnin the triangle, except at the
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point of intersection of the two veins, together with such right of
way for the purpose of taking out mineral as is now accorded to the
owners of a cross vein when it passes through an older location. As
it is the right to the surface ground lying within the triangle that
is now in dispute, we are unable to see that the defendant com-
pany can acquire a paramount right thereto as against the owner
of the Excelsior claim, except by taking the same action under
isting laws that other persons would be required to take if they de-
sired to appropriate it as abandoned property.
It is fnrtJher insisted by the plaintiff that the circuit court com-

mitted another error, to his prejudice, in instructing the jury, in
substance, that the plaintiff ooght not to recover if it appeared that
he was not entitled to the possession of the full quantity of land
described in his declaration, to wit, 752-1000 of an acre, although
it did appear that he was entitled to recover a triangular piece
taining a less area. This assignment of error on the facts disclosed
by the present record would seem to be well taken. In a suit in eject-
ment a plaintiff is not ordinarily limited in his recovery to the pre-
cise quantity of land specified in his declaration, but may recover a
less quantity. We would not, however, be understood as expressing
a definite opinion on the last assignment, for the reason that con-
siderations may have been present to the mind of the trial judge
which are not disclosed to us by the present record or by the briefs
of counsel, which, in the present case, fully justified the instruction
complained of. This is a matter which is accordingly left open for
reconsideration on a second trial.
For the error in the charge first above indicated the judgment of

the circuit court is hereby reversed, and the cause is remanded, with
directions to award a new trial.

SAGE v. WINONA & ST. P. R. 00. et al.
(Oircult Court of Appeals, Eighth Circuit. October 2, 1893.)

No. 224.
1. LACHEs-RAILROAD LAND GRANTS.

A land-grant railroad company, having both actual and constructive no-
tice, is guilty of laches in delaying 14 years to assert title to lands lying
within its grant limits, which have been selected as indemnity -lands by
another land-grant company, certified as such to the state, and by it con-
veyed to the company, and large portions of which have been openly sola
by the latter to purchasers and settlers; especially when, by such delay,
documentary evid€llce has been lost which would probably render unas-
sailable defendant's title to a large portion of the disputed lands. Railway
Co. v. Sage, 1 C. C. A. 256,49 Fed. Rep. 315, 4 U. S. App. 160, followed.

2. SAME-QUIETING TITJ,E-PLAINTJFF OUT OF POSSESSION".
The rule that neither limitations nor laches is available as a defense to

a. bill to remove a cloud from title is applicable only when complainant is
in possession.

8. FEDERAL COURTS-FOLLOWING STATE DECISIONS.
The federal courts in Minnesota will follow the rule of the local courts

permitting suits to remove cloud from title to be brought by one out of
possession.


