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The allegations relied upon from the Park bill as indicating the
object of the bill as intended to preserve the unity of the system
by preventing a forfeiture of the lease from complainant is not an
estoppel. It is only one of many purposes stated in that bill as
making a receivership necessary, and like statements are made as
to all the leases held by the Erie Company. The bill was the usual
creditors' bill, and the reeeiverswere appointed for the general
purpose· of holding, managing, and·. preserving the property as far
as possible for the best interest of all. The receivers, when ap-
pointed, deemed that the best interests of the trust did not re-
quire or justify an adoption of this lease. The court of primary
jurisdiction has, upon full consideration of an application like the
one now at bal', held that the lease had not been adopted, and re-
fused to direct its adoption. Without considering the legal effect
of that action as a bar, we have reached a like conclusion,-that
the legal effect ·of the possession by the receivers up to this time
has not operateit as an adoption of this lease.
Complainant further contends that this contract of lease is pecul-

iar, that under it a fixed per cent. of the gross earnings of its
road belongs specifically to it, and the receivers are bound to
account for that proportion. There is nothing in this conten-
tion. The rental is determined by the amount of gi'oss earn-
ings. These earnings belong to the lessee company. The com-
plainant has no right to any specific dollar or part of a dollar. The
rent is simply measured by the earnings. But, if it were other-
wise, the receivers are no more bound by that provision of the
lease than any other. They have not adopted the lease, and are
only liable for what in equity and justice they should pay. The
net earnings of complainant's road are its entire contribution to the
fund in the receivers' hands. This they are willing to pay over.
The circuit court of New York was unwilling to direct that any
greater sum should be paid, and we are of like judgment.
The rule must be discharged.

WICKERSHAM et al. v. RICKER.
(Circuit Court of Appeals, Third Circuit. November 3, 1893.)

No. 11.
SPECIFIC PERFORMANCE-SALIil·BY TRUSTEE -ADEQUACY OF 'PRICE-EVIDENCE.

In determining whether a sale by a trustee was fair, and free. from
collusion, a subsequent offer by the purchaser's disappointed competitors,
who formerly offered a much smaller amoun.t, and absolutely refused to
give more, is no true criterion of value; and no weight should be at-
tached to their statements of a secret purpose to give a much larger sum,
rather than lose the property.

Appeal from the Circuit Court of the United States for the East·
ern District of Pennsylvania.
In Equity. Suit by Edward P. Ricker against Annie T. Wicker-

sham and the Guarantee Trust & Safe-Deposit Company, adminis·
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trators, for specific performance of a contract. There was a de-
-cree for complainant, and defendants appeal. Affirmed.
Thomas A. Fahy, for appellants.
Richard O. Dale, for appellee.
Before ACHESON and DALLAS. Circuit Judges, and WAIAE8,

District Judge.

AOHESON, Circuit Judge. The bill of complaint here set out
that on November 1, 1892, the plaintiff made a contract in writing
with the defendants, Annie T. Wickersham and the Guarantee Trust
&, Safe-Deposit Company, administrators cum testamento annexo
of the estate of John B. Wickersham, deceased, and authorized. by
virtue of his will, to sell and convey all or any part of the real es-
tate late of the decedent, whereby the defendants agreed to sell
and convey, and the plaintiff to buy, all the interest which was of
the said John B. Wickersham, and now is of his estate, in the
water and springs known as ''Poland Silica Water," situate on the
Colomy farm, in Poland, in the state of Maine, for the price of $2,000;
the title to be made in a reasonable time; the sale to include the
rights of trade-mark in the water, if any, and also the assignment
of a certain agreement between one Colomy and Wickersham dated
November 13, 1883; that when the contract was signed the plain-
tiff paid to the defendants, on account of the purchase price, $150;
that the plaintiff caused to be prepared a proper deed of convey-
ance, which the defendants executed, but that, since the exe-
cution of the deed, the defendant Annie T. Wickersham, being in-
stigated by persons having rival interests, had notified the other
defendant not to deliver the deed; that the plaintiff was ready,
and had offered, to pay the balance of the purchase price, but the
defendants had refused to deliver the deed; and the bill prayed
that the defendants be decreed, upon the payment of the balance
of the purchase money, to deliver to the plaintiff a deed of con-
veyance for the property embraced in the contract.
The answer of the Guarantee Trust & Safe-Deposit Company,

admitting the material averments of the bill, stated that its re-
fusal to deliver the deed was because of a notice in writing from
its codefendant, forbidding the consummation of the sale. The
answer of Annie T. Wickersham, after admitting the material alle-
gations of the bill, set up as a defense, and charged, a fraudulent
combination between the plaintiff and Somers S. Pearson, the
agent of the defendants for the sale of the property, whereby the
contract of sale had been made at an undervalue at a time when
not less than $4,000 could have been obtained from H. K. Wampole
& Co., rival bidders, and owners of the land out of which the
springs flowed, and of the undivided interest in the water. The
court below found that this charge of fraud was not sustained by
the proofs. We have considered the case with great care, and
entirely conC'Ur in that conclusion. In our judgment, there is no
evidence in this record to warrant the charge of fraud. The spe-
cific defense to the bill set up in the answer of Mrs. Wickersham
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altogether failed. But the court below, not keeping strictly with-
in the pleadings, very properly investigated the merits of the case
upon the whole proofs, and considered the question whether the
sale was a conscionable one,-such as ,a court of equity should en-
force,-reaching a conclusion to the plaintiff in the bill.
That question we have fully considered, with the same result.
The material facts disclosed by the proofs are these: In the

summer of 1892, H. K. Wampole & Co., manufacturing chemists in
the city of Philadelphia, purchased the Colomy farm, subject to
the Wickersham rights in the springs, for the sum of $6,000. The
Wickersham estate owned the undivided one-half of the springs.
Shortly after their purchase, in September, 1892, H. K. Wampole
& Co. had an interview at Poland with Mr. Pancoast, the attorney
of the Wickersham estate, with reference to the' purchase by them
of the Wickersham interest. They' represented to Mr. Pancoast
that the land, with its improvements, exclusive of .the water rights,
was worth $5,000; and they submitted figures to show that the
Wickersham interest was not worth more than $1,000, and this
they offered to give for it. Mr. Pancoast testifies (and no doubt
truly) that Mr. Wampole said "that if we did not take this offer of
one thousand dollars they were going on to establish their own
trade-mark, and sell the water, and tha,t they did not care what
we did with our interest." Upon his return to Philadelphia, Mr.
Pancoast communicated this offer to those beneficially interested
in the Wickersham estate; and, among themselves, they all agreed
to accept from $2,000 to $2,500 for the property. Mr. Pancoast
then employed Mr. Pearson to find a purchaser, and directed him.
to notify H. K. Wampole & Co. This Mr. Pearson did, by letter.
:Mr. Wampole, in company with Mr. Koch, another member of the
firm, then called on Mr. Pearson, and, after some conversation,
they withdrew their offer of $1,000. Afterwards, Mr. Pearson,
with the approval of Mr. Pancoast, by letter dated October 27, 1892,
informed the plaintiff, who owned a tract of land adjoining the
Colomy farm, that the Wickersham interest in the Colomy springs
had been put into his hands for sale, and inviting him to become
a purchaser. Thereupon, the plaintiff came to Philadelphia, and
negotiations took place between him and Mr. Pearson, Mr. Pan-
coast, and one or more officers of the Guarantee Trust & Safe-
Deposit Company. Eventually, the plaintiff offered $2,000, which
was accepted, subject to the approval of Mrs. Annie T. Wickersham,
the widow and coadministrator, who at the-time could not person·
ally be seen. The contract of sale was then signed by the plain.
tiff and the trust company, and the plaintiff paid $150 on account.
Subsequently, Mrs. Wickersham signed the contract of sale, and
also executed the deed of conveyance. There is some conflict of
testimony as to what wa,s said at the interview between Mr. Pear-
son and Mrs. Wickersham before she signed the contract; but we
are entirely satisfied that no misrepresentation was made to her,
and that she acted deliberately, and of .her free will,
her own independent judgment.
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It appears that, while the negotiations between the plaintiff
aud those reprl'senting the Wickersham estate were pending, Mr.
Wampole was in the place of business of the Guarantee Trust &
Safe-Deposit Company, and there learned that the plaintiff was
in Philadelphia, negotiating for this purehase. Yet H. K. Wam-
pole & 00. refrained from increasing their offer, and did not do
S'J until after thp contract with the plaintiff had been signed by
all parties. Then they put themselves in communication with Mrs.
Wickersham, and offered $4,000. Mr. Wampole and Mr. Campbell,
another member of the firm, now testify that they always would
have given $6,000 for the Wickersham interest. But it is more
than probable that they would have acquired it upon their own
terms, had it not possessed special value to the plaintiff, as the
adjoining proprietor.
It is said that, when the offer of $1,000 was withdrawn, there

was an understanding that Mr. Pearson was to get from the Wick-
ersham heirs their lowest price, and report it to H. K. Wampole
& Co. But }tIl'. Pearson had no such understanding. He entered
into no such engagement, and H. K. Wampole & Co. had no good
reason to expect any further communication from him. In fact
they had'succeeded in thoroughly persuading both Mr. Pearson and
Mr. Pancoast that $1,000 was their ultimatum. Mr. Pearson was
under no obligation to report to H. K. Wampole & Co. the plain-
tiff's offer, and it is very doubtful whether it would have been good
policy for him· to do so. It was well said by the learned judge be-
low that, had Mr. Pearson ventured upon such a course of dealing
with the plaintiff, he might have driven him off altogether, and
then the defendants would have been left at the mercy of H. K.
Wampole & Co.
There is no satisfactory evidence that the sum of $2,000 was an

inadequate price. The subsequent offer made by disappointed
competitors, who doubtless were particularly chagrined that the
property had fallen into the plaintiff's hands, does not afford any
true criterion of value. Nor, under the circumstances, is any
weight to be given to what these persons now say it was their
secret purpose to give, rather than lose the property. It has been
declared not to be a good ground, in equity, for setting aside a
private sale made by a trustee, that a higher price has been offered.
Harper v. Hayes, 2 De Gex, F. & J. 542. And in Goodwin v. Field-
ing, 4 De Gex, M. & G. 90, an agreement for the sale of a leasehold
by an executrix was specifically enforced against her, notwith-
standing she was subsequently offered, and had accepted, a price
nearly double that which the plaintiff was to give. Lord Justice
Knight Bruce there said:
"I think that it would be wrong and mischievous to create or encourage such

a notion as that a trustee for sale may avoid a fair and unobjectionable con-
tract by entering into a. SUbsequent contract for a higher price."

We are quite convinced of the plaintiff's perfect integrity in the
transaction, and of the entire fairness of the contract he seeks to
have enforced.
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Upen the facts proved, we are clearly of the opinion that the
drcuit court was right in specifically enforcing the contract which
was the of the bill, and therefore its decree is affirmed.

BROWN et atv. GRAND RAPIDS PARLOR FURNITURE CO. et at
(Circuit Court of AppeaJs, Sixth Circuit. October 2, 1893.)

No.83.
1. ASSIGNMENT FOR BENEFIT OF CREDITORS - WHAT CONSTITUTES - CHATTEL

MORTGAGES.
Chattel mortgages by an insolvent corporation to secure a portion of its

debts are not common-law assignments with preferences, as between
creditors, within 2 How. St. Mich. § 8739, declaring such assignments.void.
Sheldon v. Mann, 48 N. W. Rep. 573, 85 Mich. 265; Warner v. Little-
field, 50 N. W. Rep. 721, 89 Mich. 329; Bank of Montreal v. J. E. Potts
Salt & Lumber Co., 51 N. W. Rep. 512, 90 Mich. 345,-followed.

2. SAME.
Nor Is a chattel mortgage an assignment, within the statute, although,

in view of the impossibility that the corporation can ever redeem, its
effect, necessarily, is to transfer the property to the trustee named in
the mortgage, who thereunder may sell and distribute the proceeds in
the same manner as an assignee under such an assignment, for the right
of redemption by the corporation or attaching creditors would neverthe-
less exIst. Warner v. Littlefield, 50 N. W. Rep. 721, 89 Mich. 329, dis-
tinguished.

8. CHATTEL MORTGAGES-DEFEASANCE. .
A defeasance clause of a mortgage, providing that, If the debts be paid
at maturity, the mortgage and the notes secured thereby shall be void,
and containing an agreement to pay the same accordingly, is not
rendered nugatory by the fact that one of such notes was due when the
mortgage was made, but should rather be construed to require a de-
mand for payment of the note subsequent to the giving of the mortgage,
and a refusal to pay, before the mortgage will become absolute.

4. CORPORATIONS-CHATTEL MORTGAGES.
Under a resolution by the direcfors of a corporation reciting an agree-

ment by a creditor to advance to the corporation $3,000, and a further
sum of $1,000 if required, and auth,orizing the secretary and treasurer
td secure the total indebtedness by chattel mortgage, such creditor, hav-
ing advanced the $3,OOO,-the additional $1,000 not being required by the
corporation,-is entitled to the mortgage.

3. SAME.
A further authorization in such resolution, to the officers named, to se-

cure "any and all other creditors" by subsequent mortgages, does not
require a mortgage to secure all other creditors, as "and," in that con-
nection, has the meaning of "or."

6. SAME-MORTGAGE SECURING OBLIGATIONS OF DIRECTORS AND STOCKHOLDERS.
Such mortgages are not invalidated by the fact that some of the di-

rectors and stockholders, who, as such, voted for the resolution author-
Izing the mortgages, were also guarantors and indorsers upon most of the
secured notes. Bank of Montreal v. J. E. Potts Salt & Lumber Co., 51
N. W. Rep. 512, 90 Mich. 345, followed.

'1. l<'EDERAL COURTS-FoLI,OWING STATE DECISIONS.
Whether a chattel mortgage is void under a state statute, as being a

common-law assignment for benefit of creditors, with preferences, being
purely a question of local law, should be decided in accordance with the
latest exposition of the law by the highest tribunal of the state.

& SAME.
Where the federal court Is In doubt as to a doctrine of general law, It

Is its duty til lean towards the decision of the state court.


