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machine shows the necessity for its due operation of go much of
slot, i, as it is found in the Eggleston patent, as is material in
the latter

The patent covers the elements involved in the operation of tak-
ing the grip and starting, as well as the subsequent portion of
the movement. Indeed, the former is the vital part of it.

It seems plain, therefore, that the defendant uses every essential
element of the complama,nt’s combination; that the elements oper-
ate in practice in subltantlally the sa,me way, and produce the
same result.

CONSOLIDATED PIEDMONT CABLE CO. v. PACIFIC CABLE RY. CO.,
(two cases.)

(Circuit Court of Appeals, Ninth Circuit. July 24, 1893.)
Nos. 50 and 55.

APPEALABLE DECREES—INTERLOCUTORY INJUNCTION.

On appeal, under section 7 of the judiciary act of March 3, 1891, from
an Interlocutory decree granting an injunction, made on a hearing upon
the ‘merits of the whole case, the circuit court of appeals has jurisdiction -
to review the merits.*

Appeal from the Circuit Court of the United States for the
Northern District of California.

In Equity. Suit by the Pacific Cable Railway Company against
the Consolidated Piedmont Cable Company for infringement of
letters patent No. 189,204, issued April 3, 1877, to William Eppel-
gsheimer, for an “improved clamp apparatus for tramways or street
railways.” The decree of the circuit court sustained the validity
of the third claim of the patent, found infringement thereof by de-
fendant, perpetually enjoined further infringement, and directed a
reference for an accounting.

Also, suit between the same parties for ‘infringement of letters
patent No. 244,147, issued July 12, 1881, to Henry Root, for a
tension apparatus designed to take up the slack of the cable in
cable railways. The decree of the ¢ircuit court sustained the valid-
ity of both claims of the patent, found infringement by defendant,
and granted a perpetual injunction and a reference for an account-
ing as in the other case.

On appeals by defendant in both cases, numbered, respectively,
50 and 55, the circuit court of appeals, on consideration of the
merits, affirmed both decrees. 7 U. 8. App. 444, 3 C. C. A. 570, 53
Fed. Rep. 385; 7 U. 8. App. 434, 8 C. C. A. 566, 53 Fed. Rep. 382.
Subsequently a rehearing was granted in both. cases, and they were
reargued on the question of the jurisdiction of the court, on such
appeals, to review the merits. Decrees reaffirmed.

‘Wheaton, Kalloch & Kierce, for appellant.
Wm. F. Bopth, for appellee,

Before McKENNA and GILBERT, Circuit Judges.

18ee note at end of case.
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McKENNA, Circuit . Judge. This case was heard at the July,
1892, session of the October, 1891, term of the court, and the judg-
ment of the court below affirmed. A rehearing was subsequently
granted. This has satisfied us that the views expressed at the
former hearing are correct.

The cage came here on appeal from an interlocutory decree
granting an injunction, but was heard as well on the merits. An
inquiry was suggested whether this court had jurisdiction to re-
view the merits. Counsel for both parties agreed that it had.

In the case of Jron Works v. Smith,! this point was specifically
presented on a motion at this term of plaintiff to.limit the appeal
of the defendant to one from the order of the circuit court granting
an injunction. The motion was denied, and the jurisdiction of the
court to review the case on the merits affirmed.

The decree of the circuit court is affirmed.

For the same reasons, same ruling in case No. 55.

NOTE.

Decisions of the circuit courts of appeals in other circuits on the question
of the extent of this jurisdiction in like cases are collected in a note to the
report of the original decisions in the above cases. 3 C. 0. A. 572, 53 Fed.
Rep., 387.

PEORIA TARGET CO. v. CLEVELAND TARGET CO. et alL
(Circuit Court of Appeals, Sixth Circuit. August 1, 1893.)
No. 40.

1. PaTENTS FOR INVENTIONS—REISSUES—WHEN ALLOWED.

The commissioner of patents is without power to grant a reissue unless
it shall clearly appear that the original patent was defective and in-
operative for the invention intended; that this defect and inoperativeness
arose through inadvertence and mistake; and, finally, that the patentee
had not, by lapse of time and laches, abandoned his right to have the
correction made.

8. SAME—QOPERATIVE ORIGINAL PATENT—CHARACTER OF NEW CLAIMS.

A reissued patent is void if it shall appear from an examination of the
old and the new patents that the old patent was not defective or in-
operative, but was for a complete invention, and that the reissue was
taken out to secure another and different invention lurking in the me-
chanicgl arrangement of parts. Parker & Whipple Co. v. Yale Clock Co.,
8 Sup. Ct. Rep. 38, 123 U. 8. 87, followed.

8. SAME —INADVERTENCE AND MISTARE — COMMISSIONER'S ACTION —WHEN Re-
VIEWABLE.

The action of the commissioner of patents in granting a reissue is con-
clusive upon the question of the existence of inadvertence, accident, or
mistake, if there is any evidence before him tending to show such acci-
dent, inadvertence, or mistake as will, in law, warrant a reissue; but if
the records show that there was no such evidence before him, or that
there was record evidence, of a conclusive character, showing that there
could have been no accident, inadvertence, or mistake, the reissue is void.
47 Fed. Rep. 728, affirmed. Huber v. Manufacturing Co., 13 Sup. Ct. Rep.
603, 148 U. S. 270, and Mahn v. Harwood, 5 Sup. Ct. Rep. 174, 6 Sup. Ot
Rep. 451, and 112 U. S. 354, followed.

3 No opinion filed.



