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This is true in all cases, to the other provisions of
the statute, which have no application to this case, reserving to
locators of other mining claims the right to follow under the surface
of such locations for the purpose of extracting and removing the ore
from any vein or lode, the top or apex of which lies within the
surface lines of such other location.
It follows from the views herein expressed that the defendant is

entitled to a decree in its favor. It is so ordered.

ST. LOUIS MINING & MILLING CO. OF MONTANA v. MONTANA MIN-
ING CO., Limited, et al.

(Circuit Court, D. Montana. October 2; 1893.)
No. 292.

1. INJUNCTION-WHEN ISSUED-MINING CLAIMS-AcTION AT LAW.
In the federal courts an interlocutory injunction may be granted, re-

straining the mining of valuable ores pending an action at law to deter-
mine the legal title, when such title is in dispute. Erhardt v. Boaro, 5
Sup. Ct. Rep. 565, 113 U. S. 537, followed.

2. SAME-EQUITABLE TITLES.
The legal title is not "in dispute," however, within the rule requiring
the institution of an action at law, when complainant shows a convey-
ance from the government patentee, and defendants merely claim under a
contract to convey. made by such patentee, which is merely an equitable
title; and in such case the court may issue an interlocutory injunction
pending the determination of the title by suit in equity.

8. SAME-AcTS TO BE ENJOINED-CERTAINTY OF DESCRIPTION.
An injunction will not issue to restrain the removal of ores from dis-

puted ground between mining claims, when neither the bill nor any
affidavit or other evidence fixes the point where defendant must stop.
The court will not in terms enjoin defendants from working any vein
having its apex in complainant's claim, for this would require defend·
ants to ascertain from what acts they are enjoined.

4. SAME-ExPLORATION OF MINING GROUND.
The working of disputed mineral ground for purposes of exploration.

only, will not be enjoined.
5. ESTOPPEL-By DEED.

The equitable title acquired by the vendee of lands under a contract to
convey cannot work an estoppel to the assertion of the legal title by 3
third person to whom the vendor hll8 conveyed it.
In Equity. Suit by the St. Louis Mining & Milling Company of

Montana against the l\fontana Mining Company, Limited, Rawlinson
T. Bayliss, Alexander Burrell, Joseph Harvey, Isaac Warren, Nich-
olas Francis, John Jewell, and Thomas Howkins, to enjoin the ex-
traction of ores from ground claimed by complainant. Injunction
denied, and restra'ining order dissolved.
McConnell, Clayberg & Gunn and Toole & Wallace, for complain-

ant.
Cullen & Toole, for defendants.

KNOWLES, District Judge. Complainant brings this 9llit for
the purpose of enjoining defendants from extracting certain valu-
able ore, containing gold and silvel', from certain mining prem.ises
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,clajmed to belopg to. '.St. Louis. quartz lode, :IIliping claim. The
JUria,dlction of this comi:,':sitting as a court in equity, is claimed on
tp.e grov,nd that the sa,me will pre.vent amultiplicity of suits. The
appli<:;ation at this time is for 'an interlocutory injunction pending
the acFon, for the, Pllrpose 'of the ore, in one certain .vein
of the lode claim mentioned in tl:i,ebUl, until the final determination
of the action. .The urge that the 'couJ,'t haa no juris-
diCtion of Th.e cause, the title to the .• premises in dispute
has not as yet been determined at law. Enough :facts are stated
in the bill to show that the action is of the character which would
prevent a multiplicity of actions at law. It is alleged therein "that
defendants have entered'up::m a vein or lode of, quartz belonging to •
compl,ainant, and in which it 'is in possession, and have extracted
valuable. ore now so doing, andare threatening to
continue the extraction' of such ore." This is what is termed a
"continued trespass." A continued trespass is said to be of the
class of wrongs which will necessitate the instituting of a multi-
plicity, of actions at law; 1 Pom. Eq. JUl.'. p. 256, § 245.
It is contended, however, that the' complainant's title to the vein

or lode; which, it is nlleged, defendants are trespassing upon, has
not as yet been established by an action at law. It is said, general·
ly, when the legal title is in dispute, an injuIlction will not be
granted until the same is established by at least one action at law.
1 Porn. Eq. JUl.'. p. 264, § 252. This rule is said to be established
because courts in equity will not, ill general, try the legal title to
land. It has been h,eld by the supreme. court, however, in the case
of Erhardt v. Boaro, 113 U. S. 537, 5 Sup. Ct. Rep. 565, that the
above doctrine "has been greatly modified in modern times, and
it is now a common practice, in cases where irremediable mischief
is, being done or threatened, going to the destruction of the sub-
stance of the estate, S'llch as the extraction of ores from a mine, 0'1'
the cutting down of timber,or the removal of coal, to issue an in·
junction, though title to the premises be in litigation. The au-
thority of the court is exercised in such cases thTough its prevent-
ive writ to prese'I'Ve'the property from destruction pending legal
proceedings for the determination O'f the title." Perhaps the rule
is still that no permanent injunction will be granted in such a case
as a continued trespass until the legal title is established in a pro-
ceeding at law to determine the same. The above case, however,
would settle the rule for this court that, pending an action at law
for that purpose, in such ,cases an interlocutory injunction might
issue.
The question arises, is the legal title disputed in this case? fol.',

if it is not, the rule that requires an action at law to be instituted
does not apply. "If .plaintiff's title to the subject-matter af·
fected by the wrong is admitted, a court of equity will exercise
its jurisdiction at once, and will grant full relief to the pla:intiff
withO'llt compelling him to resort to a prior action at law." 1 Porn.
Eq. JUl.'. § 252.
It will be observed, in the decisions upon this point, it 'is general-

ly stated that, when the legal title is disputed, an action at law
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must first be maintained tp deterriline the same before an injunc-
tion will be granted. In this case it is not disputed but that com-
plainant claims under a patent from ,the United States, the source
of title. The patent is in evidence. ill. this proceeding, and a deed
from Charles F. Mayger, the patentee, to There is
a strip of ground containing about 12,844.50 square feet off of the
St. Louis lode mining claim, bounded 'as follows, to wit:
"Commencing at a point from which the center of the dllilCovery shaft of

the Nine Hour lode bears S., 39· 32' E., said course being at right angles to
the boundary line of the St. Louis lode, between corners 2 & 3, fifty feet
distant; thence N., 50· 28' E., on a line parallel to the aforesaid boundary
line of the St. Louis lode claim, between corners 2 & 3, 226 feet, to a point
on the boundary line of the St.Louis lode between corners 1 & 2; thences., 20· 28' W., along said boundary, between corners 1 & 2, 60.5 feet,to
corner No.2 of St. Louis lode. 400.31 feet, to corner No.3 of St. Louis lode;
thence N., 46· 10' W., along the line of boundary of St. Louis lode, between
corners 3 & 4, 30 feet, to a point; thence N., 50· 28' E., along a line parallel
to the boundary of St. Louis lode, between corners 2 &3, 230 feet, to point
of beginning."

This ground is included in the patent of the said St. Louis lode
claim to said Charles F. Mayger. This ground, on the 7th day of
March, 1884, the said Mayger contracted to convey to William.Rob-
inson, James Huggins, and Frank P. Sterling. The defendant
the Montana Mining Company, Limited, is the assignee of this
contract, and claims a right to said premises thereunder. This
does not raise any issue as to the legal title to these premises.
If it shows any title to the premises, it is an equitable title, and can
be made available in a court of equity. If a valid equitable title,-
in such a court it will constitute as good a defense as a legal one.
It is claimed that, should the plaintiff be forced into a court of
law to try its legal title, there might be presented the question of
estoppel in regard to the assertion thereof. The facts presented
up to this time would not be sufficient to present such a question.
The authorities cited by defendants upon this point pertain to
estoppel in pais. The acts or representations necessary to work
such an estoppel are acts or representations clearly made with a
knowledge of the facts. The person affected thereby must have
been ignorant of the falsity of the same, and must have acted there-
on upon the belief that they presented the true condition of the
title of the property in controversy. No such a condition of things
pertaining to the dispute in this case is presented. There is noth-
ing to show any waiver of the legal title in this case. The equi-
table title conveyed by the contract cannot work an estoppel to
the assertion of the legal title. It is no admision or declaration
contrary to the claim of the legal title. Generally, when one
enters upon land under an executory contract of purchase, he
is estopped to deny the legal title of the one executing the con-
tract. 7 Amer. & Eng. Ene. Law, p. 27. Generally, an equitable
title cannot be interposed as a defense in an action at law. A
law court takes no notice of an equitable title. For these reasons
I think the le,g-al title in this case is not in dispute, and that the
suit was properly instituted in a court of equity. If an injunc-
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tion will issue pending an action at law, and in aid thereof, when
a continued trespass is c()mplained of, I can see no reason for re-
fusing an interlocutory injunction upon the same facts pending an
action in equity. The same right to have the property preserved
from destruction should exist in one case as well as in the other.
The next questionpX"esented is, can the court, under the facts

in this case, grant the writ asked? The dispute in this case arises
over a vein which crosses on some line from the St. Louis claim to
the Nine Hour claim. The exact point where the apex of this
vein crosses into -the undisputed ground of the Nine Hour lode
is not fixed by any affidavit or the bill of complaint, The court
cannot, then, designate the exact line beyond which defendants,
in working north upon said vein in.their ground, must stop. Plain-
tiff asks the court to enjoin the defendants from working upon or
extracting any ore from a"llY vein having its top or apex in the
St. Louis ground. .This would call upon the defendants to as-
certain what veins have their apex in plaintiff's ground, and the
extent of such apex therein. "The writ, as a general rule, ought
to contain a concise description of the particular acts or things
in respect to which the party is enjoined, so that there may be
no misapprehension on'the subject." Whipple v. Hutchinson, 4
;Blatchf. 190. This rule was expressed in the above case by Jus-
tiee NelsOn. The rule is approved in High, lnj. (1st Ed.) p. 26,
§ 38. lnreason, it ought not to be left to a defendant to ascer-
tain from what acts he is, enjoined. There is probably a dispute
as to where the apex of the vein in controversy does cross that
line between the St. Louis and Nine Hour claims. Defendant
Bayliss, in his affidavit, asserts that he has not mined north of
a point where a line drawn parallel to the south end line of the
St. Louis claim would cut the point where the vein in dispute
pro,!:>ably crosses the line of the Nine Hour lode, except for ex-
ploration, and the ore taken out in such exploration has been left
in the drift. This is not disputed by any affidavits on the part
of plaintiff. There are declarations that defendants have worked
in the vein having its apex in the ground in dispute, but not
that they have removed the ore therefrom. This is a matter
worthy of consideration. A court, under such circumstances, ought
n()t to enjoin a party from exploring his premises or the premises
in dispute. That is not an irreparable injury. For the reason
that the court cannot order a writ showing distinctly the ground from
which defendants should be enjoined from taking out ore beneath
the surface of the Nine Hour claim, and because it does not fully ap-
pear that defendants have been removing any ore to which plain-
tiff may establish, on the trial,its title to, the writ is denied,
and the restraining order heretofore issued is hereby revoked and
dissolved.
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SAUNDERS v. BLUEFIELD WATERWORKS & IMP. CO. et al.
(Circuit Court, W. D. Virginia. October 20, 1893.)

1. EMINENT DOMAIN-By WHOM EXERCISED-FOREIGN CORPORATIONS.
No corporation, municipal or otherwise, has power to take for public

use private property situated in a different state than that of its incor-
poration.

2. RIPARIAN RIGHTS-WATER COMPANIES.
A water company having contracts to supply a city and a railroad com-

pany with water for its own profit has no greater power, as a riparian
proprietor, to take water from an unnavigable stream, than a private
individual has.

8. SAME-DIVERSION OF WATER-!NJUNCTION.
The appropriation of the water of an unnavigable stream by a riparian

owner, in such quantities as to unreasouably diminish the supply of other
riparian owners, is a private nuisance, for which an injunction will lie. .

In Equity. Bill by Walter M. Saunders against the Bluefield
Waterworks & Improvement Company and others to enjoin the
diversion or appropriation of the waters of a natural stream. Pre-
liminary injunction made perpetual.
Statement by PAUL, District Judge:
On the 1st day of June, 1892, the complainant presented his bill to tile

judge of the circuit court of Tazewell county, Va., and a preliminary injunc-.
tion against the defendants was awarded, in accordance with the prayer of
the bill; and on the 17th day of August, following, the suit was removed into
this court by the defendants. The complainant states in his bill that he
is a citizen of the state of Virginia, and of the western district of Virginia,
and that the defendant company is a corporation chartered under the laws
of the state of West Virginia, and a citizen of that state; that he is the
owner of a boundary of land containing about 3,000 acres, on which he re-
sides, in the county of Tazewell, Va.; that most of this land is fertile, adapted
to the growing of grain and other products common to that section, but that
its chief value is for grazing, a large area of it being in meadow; that most
of the arable land lies on a rather elevated plateau, but very little of it is,
watered by the main Bluestone river, and that his main dependence for
water for his land is smaller streams, and that, in fact, his main depend-
ence is one small stream known as "Beaver Pond Creek;" that the source
of this stream is a bold-flowing spring of pure water, situate near the south-
eastern portion of his land; that a short distance from its source this stream
enters upon his land, and :flows for a mile, or more, through the most fertile.
and productive portion of It; that last year he purchased from one John
Bailey 93 acres of land near said spring, and through which said creek runs,
almost solely for the water it affords; that said creek runs through much of
his meadow land, for draining which he has constructed more than 20 blind
ditches which empty into it; that there are a few other small mountain
streams on the large expanse of his land, but they cannot be depended upon,
and frequently are dry for several months in the year. Complainant then
alleges that the defendant company has purchased the right to divert the
water of the aforesaid spring, together with some land about it; that it
intends to convey the water to the city of Bluefield, In the state of West
VIrginia, by forcing it through to-inch cast pipes with powerful engines to
be stationed at the spring; that the water to be so taken from the spring
is not intended to be returned to the channel of the stream, and cannot be;
that, if the defendant company succeed in reaching the water with the
pipes and machinery it intends to use, it will take the whole stream, or so
deplete it that a running stream will not be left to flow through his land;
and that, in consequence, there will be no estimating the damages that will
be done to his land and to his business. He further alleges that the de-
fendant company has its employes at work in Tazewell county, in the state


