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I will appoint a trustee, to whom the· receiver may deliver these
bonds, and who may proceed to collect them, to pay the debenture
bonds from their proceeds, to report 'his acts to this court, and to
pay over any surplus remaining after paying the bonds, if any there
shoold be, to the receiver of the defendant's property.

STREET v. MARYLAND CENT. RY. CO. et at
(Circuit Court, D. M:aryland. September 25, 1893.)

RECEIVERS-ApPOINTMENT AND REMOVAL.
While the suggestions and recommendations of persons who substan-

tially own property about to be intrusted to a receiver of great weight
with the court in making an appointment, yet the court will not remove a
railroad receiver, whol!\e management has been able, efficient, and impar-
tial, at the request of the controlling stockholder and bis associates, when
the litigation is not for the purpose of foreclosing a mortgage, but is in-
stituted by a minority stockholder on the ground that the bonded indebt-
edness and the issues of stock are being vastly increased without any
corresponding increase of assets, and mainly for the benefit of the con·
troning stockholder. .

In Equity. Suit brought by Joseph M. Street against the Mary-
land Central Railway COlllpany, the Baltimore & Lehigh Railroad
Company, the Baltimore Forwarding & Railroad Company, the Mer-
cantile Trust Company of Baltimore, trustee, and John H. Miller,
Moses H. Houseman, and William Gilmor. Heard on motion to
remove a receiver. Denied.
Stephenson A. Williams, for complainant.
John P. Poe, R. R. Boarman, N. P. Bond, D. G. McIntosh, and R. M.

Venable, for respondents.
Before BOND, Circuit Judge, and MORRIS, Distrtct Judge.

BONl!J CJircuit Judge. The motion before us is the application
of the J>.1I.timore & Leh'igh Railroad Company and John Henry
Miller and Moses H. Houseman for the removal of William H.
Bosley from the receivership of the Baltimore & Lehigh Railroad
Company and the Baltimore Forwarding & Railroad Company, to
which position he was appointed in this case by the circuit court
for Hartford county on 17th May, 1893. The grounds for removal
of tbis receiver stated in the petition of Miller, Gilmor, and House-
man are (1) that Bosley was improperly appointed; (2) that his
appointment was the result of an unlawful conspiracy between the
complainant, Street, Crumpton, and Kennefeck; (3) that he has
appointed Crumpton general manager of the railer-oad, although
aware that Crumpton is incompetent; (4 and 5) that he desires to
promote certain railroad schemes not in the interest of the Balti-
more & Lehigh Railroad Company, and has unfairly reported the
condition of its property; (6) that he has not sufficient experience
to enable him to conduct and manage the property.
The petition of the Baltimore & Lehigh Railroad Company states

substantially the same reasons. and also asb for Bosley's removal
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upon the additional ground that as the court of common pleas
for York county, Pa., has appointed a different person, Mr. Taylor,
as receiver to operate that portion of the railroad which is in
Pennsylvania, the evils of a divided maJD.ugement and the want of
co-operation is disastrous in its results.
Petitions have also been filed by hoMers of the first and of the

geneval mortgage bonds of the Maryland Central Railway, by hold-
ers of the bonds of the York & Peach Bottom Railroad Company,
all uniting in asking that the whole railroad may be brought under
the control of one receiver.
In considering the matters brought before us by these petitions,

it is but right to say that, however the appointment of Mr. Bosley
may have been brought about, there is no testimony which leads us
to believe that he was a party to any combination of persons in
any alleged scheme to force the railroad into. liquidation for ulterior
ends. He does not appear to have done more 'than agree to ac-
cept .the if appointed. He does not appetarto have
had any previous connection with the property or with the parties.
As to his,performance of the duties of the receivership during the
four months since his appointment, he appears to have acted with
energy, ability, and good judgment. He has had previous experience
in like pos'itions, and has the confidence which experience gives in
meeting the difficulties in running a railroad insufficiently equipped,
in need of repaiI"S, embarrassed by litigrution, and pressed by credit-
ors. Nothing has been made to appear against him showing par-
tiality or favoritism, or a disposition to lend himself to a.ny sinister
proceedings of any litigant. His appointment of Crumpton has been
criticised, Crumpton being one of those who assisted in getting up
the case' in which the receiver Was appointed, but Crumpton had
been general manager of the railroad from July, 1891, to April, 1893,
and was second vice president of the forwarding and railroad com-
pany at the time of Bosley's appointment, so that up to that time
he had the confidence of those who now object to him, and was
kept in dffice by them. Mr. Bosley's business qualifications, his
freedom from connection with any previous transactions of the de-
fendants, the knowledge of the affairs of the defendant corporations
which he has acquired in the four months since his appointment,
make it, in our opinion, desirable that he should be retained.
It is true that the suggestions and recommendations of those who

substantially own the property intrusted to receiver should
weigh with the court in selecting one. In this connection, however,
it is proper to consider the nature of this proceed'ing and the charges
of the bill of complaint. . This is not the case of the appointment
of a receiver merely to preser\Te and keep going a railroad pending
the obtaining of a decree for sale. It is the complaint of a stock-
holder who charges that the value of his shares of the corporate
property have been diminished by the improper appropriations of the
funds of the corporation by those who have had control of it. It is
charged that large amounts of its bonds issued by the defendants
have been unlawfully diverted to private uses, and, although issued,
are not in the hands of innocent holders, and that the corporate
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stock has been enonnously increased solely for the profit of these
same persons or one of them.
The facts charged are in substance these: That the Maryland

Central Railway Company was o,rganized 'in 1888 with 4,000 shares
of stock, of the par value of $400,000, and subject to a mortgage of
$850,000; that it has no property nQiW which it did not have then,
except the stock which it holds of the York & Peach Bottom Rail-
road, which is a narrow-gauge railroad, 40 miles in length, subject to
a mortgage of $250,000; that since 1888 the Maryland Central Rail-
way Company has been organized as the Baltimo,re & Lehigh Rail-
road· Campany, with a capital stock of 30,000 shares, of the par value
of $3,000,000, of which the defendant Miller holds over 23,000 shares;
that the original mortgage of $850,000 has not been reduced, and
there has been put upon the property an additional mortgage under
which $3,500,000 of bonds may be issued, of which $900,000 have
been actually issued, nearl;}" all of which have been given to the de-
fendant Miller; that these bonds were voted to Miller for certain
purposes, not one of which he has accomplished, except that he has
obtained the stock of the York & Peach Bottom Railroad at a cost
in money of about $150,000; that for th'is great increase in bond
indebtedness there is no increase of assets. but there is a considera-
ble floating debt and great financial embarrassment, and that the
railroad and equipment have deteriorated; that during all this time
Miller has held a large majority of the stock, which has enabled him'
to appoint and control the dlrecton;l; and that he holds nearly all
the stock of the forwarding company, to which the road has been
leased.
The facts alleged can hardly be said to have been denied by the

answers of the defendants, although they deny all imputation of
fraud, and tlhey deny the right of complainants to demand an in-
vestigation. Under such circumstances, as it is the legality and
bona fides of the transactions by which $900,000 of the general
mortgage bonds have been issued to Miller, and as 'it is his manage-
ment of the corporate finances and property, which is to be inquired
into, it is obvious that it may be no objection to a receiver, other-
wise unobjectionable and competent, that he is not acceptable to
the defendant Miller, and those who have been with him in his
management, and it is apparent that the holders of general mortgage
bands obtained through Miller may not be unbiased in their attitude
towards the investigation. But the holders of the $850,000 first
mortgage bonds issued by the Maryland Central Railroad Company,
which are conceded to be a first lien, have an undisputed and vital
interest in the property not affected by any charges in the bill, and
their recommendations are entitled to weight. From representa-
tions on their behalf, it appears that they do not object to Mr. Bosley,
except so far as the hostility of others to him may prevent the whole
road from being brought' under one receivership and operated under
one management. If the whole road were within our exclusive juris-
diction, we should appoint Bosley as sale receiver for the whole
road, but under the present circumstances the petitions for his re-
moval now presented must be dismissed.

v.58F.no.1-4
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SOUTHERN PAC. R. CO. v. CITY OF OAKLAND et aI.
(Circuit Court, N. D. California. August 21, 1893.)

1. PRlIlLIInNARY INJUNCTION-ENJOINING TRESPASSES.
A preliminary injunction will be granted to restrain city authorities,

in opening a street, from the removal of a fence, building, and tracks of
a railroad from wharf property necessarily connected with the railroad
system in its state and interstate business, since such removal consti-
tutes a trespass which goes to the destruction of the property in the
character in which it is enjoyed by the railroad company.

2. SAME-EXTENT OF PRELIMINARY INJUNCTION.
A preliminary injunction merely preserves matters in statu quo, and

cannot direct the restoration of property to its condition before being
disturbed.

In Equity. Bill by the Southern Pacific Railroad Company
againSit the city of Oakland and· mhers. Heard on motion for a
preliminary injunction. Granted.
W. F. Herrin, H. S. Brown, A. A. Moore, and J. E. Foulds, for

complainant.
Jas. A. Johnson, E. B. Pomeroy, W. L. Hill, W. R. Davis, E. J.

and H. A. Powell, for resp<m.dent.

McKENNA, Circuit Judge. A precise and detailed definition of
the issues as to title is not ne,cessary. Generally it may be said
that the plaintiff alleges title, and the confirmation of this title by
. a judgment for the premises, obtained by C. P. Huntington against
the city of Oakland in this court. and aJlel!'es certain acts of en-
croachment done, and others threatened. The defendants deny the
title of the plaintiff and the judgment, and assert title in the city of
Oakland, and the dedication, besides, of the premises as a public
highway, and justify the acts of encroachment by their authority
and duty as public officers.
'Ilhese titles and rights of the parties, respectively, remain to be

established; but the plaintiff alleges that it entered into possession
of the whole of said premises on the 1st day of January, 1890, and
ever since has been, and still is, in the possession thereof as a com-
mon carrier by railroad, and engaged in the transportation of state
and interstate commerce; that in connection with its lines of rail-
road, and as an adjunct and necessary appurtenance thereto, and
for the purpose of maintaining communication between portions of
its road situated in San Francisco and the county of Alameda, it
operates lines of steamers, one of them running into the estuary of
San Antonio, and landing at a wharf or slip upon the sald premises;
that upon the premises there are also railroad tracks, warehouses,
etc., all of which, with the personal property contained in them,
were and are used in, and are necessary in the prosecution of, its

and from the date last aforesaid until the 6th day of JUly,
1893, it was quietly in the possession of all of said premises, and the
improvements and fixtures appurtenant thereto, and used and op-
erated the same for the purpose aforesaid; and that all of it had


