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under the homestead law proper, and the affidavits required by law
seem to forbid alienation before the homestead title is perfected.

Entertaining these views, without any further discussion of the
question, I am of the opinion that the complainants are entitled
to a decree. Let an order be entered accordingly.

Mem. The several cases of Chippewa Company v. Amos L. War-
ner, Andreas M. Rutan, Herbert W. Coffin, Charles W. Piper, and
Alfred F. Webster, defendants, are controlled by this decision,

and a decree in each of those cases will be entered for the complain-
ant. .

HATCH v. FERGUSON et al.
(Circuit Court, D. Washington, N. D. October 6, 1893.)

1. INDTANS—CiTIZENSHIP—RIGET TO SUE IN FEDERAL COURTS.

An Indian woman who marries a citizen of the United States, volun-
tarily takes up a residence apart from her tribe, and adopts the habits
of civilized life, becomes a citizen of the United States and of the state
in which she resides, and may maintain a suit in the federal courts against
citizens of other states.

2. EQuiTy—DEEDS8—CANCELLATION.

A deed made by an attorney in fact of an Indian woman, who, though
illiterate and unable to converse in English, is yet possessed of a good un-
derstanding, and is capable of acting independently, will not be set asid~
on the ground that she was imposed upon, and induced to glve the power
without knowledge of its effect, even if voldable for this reason, when
it appears that the sale was to the promoters of a town-site company
for a price largely in excess of the value of the land at the time; that she
made no attempt to repudiate the sale, but accepted and used for her own
benefit the purchase money, voluntarily delivered possession of the land,
and, although the purchasers were making large expenditures on the
property, and it was rising rapidly in value, made no claim until it had in-
creased many fold, and until a lawyer sent by one of her friends had con-
sulted her.

3. SAME.

The mere fact that she still retains the legal title to the land by reason
of the issuance to her of a patent from the United States, after the con-
veyance made by her attorney in fact, will, under the circumstances,
give her no right to equitable relief.

In Equity. Suit by Josephine Hatch, an Indian woman, against
E. C. Ferguson, Henry Hewitt, Jr., and the Everett Land Com-
pany, to determine adverse claims to land upon which the city of
Everett is in part located, and to annul a deed conveying her title
to said land, executed by said ¥erguson as her attorney in fact.
Dismissed.

A. D. Warner, Stratton, Lewis & Gilman, Junius Rochester, and
W. Scott Beebe, for complainant.
Francis C. Barlow and Brown & Brownell, for defendants.

HANFORD, District Judge. The complainant is an Indian wo-
man, born within the United States, and ig the widow of Ezra
‘Hatch, who was a citizen of the United States. - Although she is
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an illiterate person, and unable to converse in the English lan-
guage, the evidence shows that upon her marriage she voluntarily
took a residence apart from the tribe to which she belonged, and
adopted the habits of civilized life, by reason of which fact and her
marriage to a citizen she is entitled to the same rights as other
female citizens. Supp. Rev. St. (2d Ed.) p. 536, § 6. Being a citi-
zen of the United States and a resident of the state of Oregon at the
time of the commencement of this suit, she is also a citizen of the
state of Oregon, and entitled to prosecute this suit in this court
against the defendants, who are citizens of the state of Washing-
ton. : :

‘The object of the suit is to obtain a decree canceling certain deeds
affecting the title to a tract of 160 acres of land, situated within
the limits of the city of Everett, in this state, enjoining the defend-
ants from claiming any interest in said land, and declaring the com-
plainant to be the true owner thereof. The history of the title
which is the subject of controversy, in so far as material to the de-
termination of this case, is as follows: The said Ezra Hatch, under
the homestead law of the United States, with his family, consist-
ing of the complainant and their children, settled upon and claimed
said land in the year 1886, and did continuously reside upon and
claim the same as a homestead until the time of his death, which
occurred in. July, 1890, During his last illness, being in need of
money, and being assured by a neighbor that, if he would commute
said homestead, and perfect his title thereto, by a cash entry, he
could then sell said land to a person who was ready to buy it, for
the price of $1,500 besides the amount necessary to pay the govern-
ment price and all expenses of proving up, said Ezra Hatch initi-
ated proceedings to perfect his title in that manner by causing the
requisite notice of his intention to prove up to be. published, but
his death occurred before the time fixed in said notice for making
the final proof and payment. By his last will and testament, said
Ezra Hatch constituted the defendant E. C. Ferguson his execu-
tor, with authority to manage his estate and settle up his affairs,
free from the control of the probate court, and without giving bonds,
and also appointed said Ferguson to act as guardian of his minor
children until they should each become of age or choose another
guardian. That part of said will which makes disposition of the
estate reads ag follows:

“I give and bequeath to my daughter, Hsther Hatch, and to my sons,
Dexter Hatch, Arthur Hatch, Cyrus Hatch, and Ezra Hatch, all my estate,
real and personal, of every name and nature whatsoever, owned by me at
the time of my death, after paying all of my just debts and the admitting
of this, my last will, to probate, and the sum of five dollars hereinafter
bequeathed to my wife, Josephine Hatch; said estate being the one-half in-
terest in the community property now owned by me and my said wife, from
which I bequeath to my said wife the sum of five dollars, and it is my
wish and desire that my said daughter and sons share and share alike in my
maid estate.”

Said will was duly admitted to probate in the probate court for
Snohomish county, and letters testamentary were issued to said
Ferguson, July 22, 1880. Within a few weeks after the death of
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her husband, the complainant, without consulting Ferguson, or
being influenced by either of the defendants to take such step,
caused ‘a notice to be published of her intention to make final
proof and entry of said land, in her right as widow of the deceased
homestead claimant. She had at that time no money for the pur-
pose, and had made no definite arrangement to borrow the neces-
sary amount, but seems to have relied upon a neighbor to supply
or obtain it for her. After giving such notice she went to see
Ferguson, and had an interview with him, at his solicitation, in
which he advised her to not borrow the money, giving as a reason
that those upon whom she was depending were liable to disap-
point her, or, if she mortgaged her land, she would be unable to
pay interest, or raise money to discharge the debt, without sacri-
ficing the property, and he also assured her that he would advance
money to her for the purpose. After said interview Mrs. Hatch
seems to have relied upon Ferguson to supply the money necessary
to perfect the entry, and on September 19, 1890, she went before
the county clerk of Snohomish county with her witnesses, and made
the final proof. Ferguson was not present at the time this was
done, but met her in Snohomish city on the evening of the same day,
and made provision for her and her children to remain at a hotel
that night; and on the following morning he obtained from her a
power of attorney, which will be hereafter referred to. Two days
after obtaining the power of attorney, Ferguson advanced $240
to pay for the land and fees; and on September 26, 1890, the
proofs were filed and payment made in the United States land office
at Seattle. On November 16, 1891, a patent for said land was
jssued to the complainant. Besides the said homestead claim, the
estate of Ezra Hatch consisted of 160 acres of land in an adjoining
section, to which he had acquired title by the location thereon of a
land warrant issued to him for services in the United States navy
during the Mexican War, (which land is also the subject of a
kindred suit now pending in this court,) and personal property of
trifling value. The two tracts of land are similar to each other ag
to situation, quality, and value, and until the scheme of building
the city of Everett had taken definite form said lands were not
worth to exceed $10 per acre. The most valuable timber had been
sold and removed, and the family were unable to obtain any income
from said land otherwise than by selling it. In the summer and
. fall of 1890 the defendant Henry Hewitt, Jr., was engaged in buying
land in the vicinity of the Hatch lands, as agent for a syndicate
having in view the founding and building of a city, in furtherance of
which purpose the Everett Land Company, one of the parties defend-
ant herein, was incorporated, a city was laid out upon the lands
purchased by Hewitt and his subagents, and large sums of money
have been laid out in the improvement of streets, the erection of
buildings and industrial works, and in the construction of railroads.
In consequence of said expenditures and operations, land in and
about the said town site rose in value very rapidly during the last
few months of 1890 and the year 1891. On the 21st of October, 1890,
the defendant Ferguson, under the power of attorney given him
v.57F.n0.9—61
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. ]g the complainant, executed a deed to the defendant Hem'y

ewitt, Jr., of all her right, title, and interest in and to both tracts
of iand —that is to say, the said homestead claim, and the 160-acre
‘tract acqmred by the location of said land warrant, which tract,
for convenience of reference, has been designated in the ev1dence
as the “Old Place,”—and received in payment from Hewitt $2,000
in cash, and took a mortgage back to secure a future payment of an
addltlonal sum of $2,000; said defendants having agreed together
that said Hewitt should purchase the said interest, which they at
the time supposed to be an undivided one-half of both tracts, for
a price computed at the rate of $25 per acre for the entire property.
The balance of said purchase price was afterwards pald to Fergu-
son, and said mortgage was canceled by him, as attorney in fact for
the complainant. Since this suit was commenced, the defendants
have been advised that the complainant acquu-ed the said home-
stead in her own right, and that by said deed the whole title
passed to said Hewitt, and he has paid to Ferguson an additional
$2,000 to malke up the full purchase price at the rate of $25 per acre.
After obtaining said deed, the defendant Hewitt and his wife
executed a deed for the homestead to one P. D. Norton, who after-
;V%rds conveyed it to the Everett Land Gompany, for the price of

128,000.

Qctober 27, 1890, Hester Hatch, an adult daughter of the com-
plainant, and said Ezra Hatch, '(called “Esther Hatch” in her
father’s will) executed a deed to the defendant Henry Hewitt,
Jr., conveying all her undivided interest in both of said tracts
for the price of $800. The defendant Ferguson negotiated said
sale, and received the purchase money, as her agent. A suit
to cancel said deed has been commenced by said Hester Hatch,
and the same is now pending in this court. In April, 1891,
the defendant Henry Hewitt, Jr., commenced proceedings in the
superior court of Snohomish county against the minor children of
the complainant and Ezra Hatch to partition the tract called the
“0Old Place.” The defendant Ferguson appeared in said partition
suit for said minors as their guardian, and, without a contest,
permitted a decree to be rendered declaring Hewitt to be owner of
an undivided three-fifths of said tract, and ordering a sale thereof
in lieu of partition. At the sale pursuant to said order, Hewitt
was the purchaser, for the price of $100 per acre, and Ferguson,
as such guardian, received the portion of the money awarded to
said minors. 8ix hundred dollars of the money paid for the com-
plainant’s interest in said lands was paid for eight lots in the
village of Marysville. A house was erected thereon for use of the

- complainant and her family as a dwelling, which was also paid for
by Ferguson out of the same fund, and in the winter of 1890 pos-
session of both of said tracts was surrendered to Hewitt, and the
family then went to Marysville, and occupied said new house. After
this move, a tract of 40 acres near Marysville was deeded to the
complainant for the price of $2,500, which sum was paid by Fergu-
son out of the money received from Hewitt for the interests of the
complainant and Hester Hatch in the lands in controversy. The
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foregoing are undisputed facts. Other statements embodied in
this opinion are to be taken as my conclusions from consideration
of the evidence.

The grounds upon which relief is asked for in this case are that
Ferguson and Hewitt conspired and confederated together to ac-
quire the Hatch lands for less than the value thereof, in order to
further the scheme of the projectors of Everett, and to make a
profit for themselves, and the price received by Ferguson is grossly
inadequate; that the complainant, being an ignorant Indian wo-
man, unacquainted with the methods of conveying title to real prop-
erty, was overreached and deceived by Ferguson, who induced her
to sign the power of attorney to him by falsely representing it to
be a mere declaration of friendship; that she did not knowingly
give Ferguson any authority, written or verbal, to sell her land;
that said deed is void, because the power of attorney does not au-
thorize Ferguson to sell or convey any property which the complain-
ant did not own at the date of its execution, which was several
days prior to the filing of her final proofs and payment of the gov-
ernment price for the land in the United States land office, and for
the further reason that if effect be given to the power of attorney,
so as to authorize the attorney in fact to sell the homestead, then
it becomes virtunally a contract made prior to final proof, whereby
a title to land to be acquired under the land laws of the United
States should inure to the benefit of parties other than the indi-
vidual making the entry, and it is to that extent void, because
contrary to public policy. The case has been contested very ear-
nestly. The zeal of counsel to bring to bear every fact and cir-
cumstance having any bearing, direct or remote, upon the issues,
is evidenced by the voluminous mass of testimony which I have
been called upon to eonsider. Much of it relates only to the credi-
bility of witnesses and incidental and collateral matters. I have
given due consideration and weight to all the evidence presented,
but I do not feel called upon to perform the amount of labor nec-
essary to give in this opinion a close analysis or review of all of it.

In general, the evidence is probably sufficient to support findings
of facts consistent with the theory of the complainant’s contention,
and sufficient to warrant a decree in her favor, if not counterbal-
anced by other facts equally well supported. The conduct of the
complainant herself and members of her family who appear as her
chief witnesses, as shown by a decided preponderance of the evi-
dence, is so radically inconsistent, that I cannot say that the wrong-
ful conduct of the defendants, charged in her bill, and her innocence,
have been so clearly and convincingly proven by the whole evidence
as to entitle her, upon equitable principles, to regain this prop-
erty. There is no direct evidence of a conspiracy nor of any cor-
rupt or unusual practice on the part of Hewitt or the Everett
Land Company in purchasing complainant’s interest in this land.
There is no evidence tending to prove that at the time of the
sale a better price could have been obtained from another pur-
chaser. All the sales shown by the evidence to have been made
near the time of this transaction were made to Hewitt, or his
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agents, or persons who then were, or soon afterwards became, as-
sociated with him in founding a city. The prices which they paid
for other land with river and harbor frontage affords no criterion
for fixing the value of this land. The amount paid for the com-
plainant’s interest is more than double what it was worth at that
time for any other than speculative purposes, and I cannot find that
a higher price could have been obtained except upon the theory
that Ferguson or some other person acting for Mrs. Hatch might
hgve “extorted a larger sum from Hewitt. He cannot be justly
charged with the commission of a fraud simply by reason of the
fact that the bargain which he made appears, in the light of subse-
quent events, to have been a good one for him.

There is a hopeless conflict of evidence relating to the acts, say-
ings, and doings of Mrs. Hatch, her daughter, who acted as inter-
preter for her, Ferguson, Heffner, the notary public who certified
to the acknowledgment of the power of attorney, and Harris, a
subscribing witness, in connection with the execution of that in-
strument; and, in my opinion, there is no preponderance in favor
of either side. The notary public does not in the acknowledgment
certify that he made known to Mrs. Hatch the contents or nature
of the instrument. The decision of the supreme court of this state
in the case of Jackson v. Tatebo, 28 Pac. Rep. 916, is to the effect
that if a person who is unable to converse in the English language
alleges that, at the time of executing a deed, he was misinformed,
and did not intend to convey his property, and the certificate of
acknowledgment does not state that the officer made known to him
its nature or contents, the burden is upon the party claiming under
such deed to prove that such person did understand the import
of the instrument at the time of signing it. I assume that this
decision establishes a rule of property in this state, and I should
therefore hold the power of attorney to Ferguson to be void if I
deemed it necessary to make findings upon this part of the case.
I will dispose of this point in connection with the questions as to
the proper construction to be given to the power of attorney, and
the validity of the deed made under it. The power of attorney is
general, and gives ample authority to sell and convey any lands
in the state of Washington which Mrs., Hatch might have acquired
while it remained in force. The argument that it should be so
limited by construction as to except the homestead would merit
serious consideration if the fact that, at the time of giving the
power of attorney, she intended that Ferguson should have the
right to sell said land, were to control my decision; for such a
contract if made prior to the presentation of her proofs to the
register and receiver of the land office, falsified the sworn declara-
tion which she was required to make in proving up, to the effect
that she had not made any contract or agreement whereby the title
which she should acquire should inure to the benefit of any other
person. A contract having that effect, being contrary to public
policy, cannot be upheld judicially. Amnderson v. Carkins, 135 T.
S. 483, 10 Sup. Ct. Rep. 905. And were this suit for the mere pur-
pose of canceling the deed given by Ferguson, as her attorney in
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fact, to Hewitt, and were the parties at the time of its commence-
ment sitnated the same as they were immediately after the mak-
ing of said deed, there would be no difficulty in granting relief to
the complainant.

It is necessary, however, to take into account the changed situa-
tion of the parties; for which the complainant is responsible, by
reason of her own acts subsequent to her entry of the land, where-
by her right to a patent became perfected. The patent subse-
quently issued to her is a confirmation of her right to the land
“at the time of making her final proof and payment at the land
office. After obtaining the receiver’s receipt for the payment, she
could lawfully dispose of the land. U. 8. v. Budd, 144 U. 8. 154,
12 Sup. Ct. Rep. 575, It is distinctly and fully proven by the evi-
dence that, within a few days after Ferguson had given the deed
to Hewitt, Mrs. Hatch was informed of the sale of her interest,
and the price for which it had been sold, and the manner of pay-
ment, and at that time she did not disavow the transaction, nor
make any protest. The only expression of dissatisfaction made at
that time, according to the evidence given in her behalf, was the
simple remark made by her daughter to Ferguson that he “did not
get much.” After being so informed, Mrs. Hatch, for her own rea-
sons, chose Marysville ag her place of residence, and, without being
influenced or persuaded by any one, went there, and selected and
bargained for eight lots, and authorized Ferguson to pay $600 for
them. She approved a plan for a house, and authorized a neighbor
to contract for building it, and with her consent it was built, and
Ferguson paid for it. She selected and authorized Ferguson to pay
for furniture for her new house, and, when it was ready for occu-
pancy, she voluntarily surrendered to an agent of Hewitt posses-
sion of the land which Ferguson had sold to him. At different
times she drew money from Ferguson, and used it as suited her,
and she finally invested the residue of the $4,000 in the purchase of
40 acres of land. She kept silent while the Everett Land Com-
pany was making large expenditures in improving this land, and
she appears to have been unconscious of having suffered an injugy
until a lawyer sent her by one of her friends had consulted with
her.

The fact of her being thus unconscious was not because of lack
of knowledge of what had transpired, nor incapacity to under-
stand. She is able to think for herself and .act independently.
The friend who, after enhancement in the value of the land, sent
a lawyer to consult with her, was near by, and could have coun-
geled with her before she used the money which Hewitt paid. She
cannot be classed with those who are under legal disability by rea-
son of mental weakness, and whose contracts may for that reason
be avoided, and none of her acts above mentioned were under
duress, or brought about by intimidation or undue influence. By
knowingly receiving and appropriating to her own use the money
paid as the price for her land, and voluntarily giving possession
of it to a purchaser, she has actually made a bargain, and trans-
ferred the land and all her rights therein. If the bargainee has
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failed to obtain“from her a valid conveyance of the legal title, she
is not by reéason of that fact entitled to aid from a court of equity
in an effort to regain property which has been actually and fairly
transferred.

Let a decree be ‘entered dlsmlssmg this suit, with costs to the de-
fendants.

HATCH et al. v. FERGUSON et al,
(Circnit Court, D. Washington, N. D. October 6, 1893.)

1. F%'VI_JERAL CoOURT8—J URIEDICTION — CITIZENSHIP — DISTRICT OF RESIDENCE—
AIVER. .
Where a suit Is brought in a federal circuit court, on the ground of

diverse citizenship, to enforce a claim to land situated in the district, de-
fendants, who have voluntarily appeared and submitted their claims to
adjudication, cannot afterwards object te the jurisdiction, on the ground
that the suit is not brought in the district of the residence of either plain-
tiffs or defendants.

2. INFANCY—SERVICE OF PROCESS.

Service of summons upon a minor in the state of Washington, by de-
livering a copy to him personally, is invalid unless a copy is also delivered
to his father, mother, or guardian, or person having him in care or con-
trol, or with whom he resides, as required by the statute, (Laws Wash.
1887-88, p. 26.)

8. GUARDIAN AND WARD—APPOINTMENT—BOND.

The Washington statute requiring bonds from all gua.rdians (Code 1881,
§8 1604, 1612, 1617, 1618) is mandatory, and, until such bond is given, no
person 1s competent to act as guardian or to receive service of summons
for the minors, even though appointed by & will which expressly dis-
penses with a bond.

4. SAME-—JUDGMENT AGAINST MINORS—VALIDITY
A judgment against minors resulting from an appearance in the suit by

oue¢ who assumed, without lawful authority, to be their guardian, does not
econclude them, and they may question it in a collateral proceeding.

§. HusBAND AND WIFE—COMMUNITY PROPERTY.

In Washington, property acquired by a man during cohabitation with a
woman, whom he afterwards marries, Is his separate property, and is not
atfected bys the community property law.

6. WiLLe—CONSTRUCTION—COMMUNITY AND SEPARATE PROPERTY.

Where a married man, owning separate property, makes a devise to his
children of his estate, describing it as “being the one-half interest in the
community property now owned by me and my said wife,” this can only
be regarded as the expression of his opinion, and does not convert the
property into community property, or operate as a devise of onehalf
thereof to his wife; nor can the interest of his children be diminished by
construing the will according to the intention of the testator, as shown
by parol evidence.

In Equity. Suit by Dexter Hatch, Arthur Hatch, Cyrus Hatch,
and Ezra Hatch, minors, by their next friend, Josephme Hatch
against E. C. I‘erguson, Henry Hewitt, Jr.,, the Everett Land Com-
pany, Judson La Moure, and Minnie E. La Moure, to determine
adverse claims to land upon which the city of Everett is in part lo-
cated, and to annul a judicial sale of their title to said land. De-
cree for complainants.

- For a prior opinion in respect to a jurisdictional question, see
52 Fed. Rep. 833.



