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wrongful death of the intestate, in my judgment it is not competent
for the defendant to procure a removal by alleging in his petition
that the matter in dispute exceeds $2,000.
It is urged that the motion to remand should be denied, because

it is said that it is apparent that the blank space in the complaint
was left unfilled simply as a device to prevent the removal of the
cause to the federal court. It is due to the attorneys for the plain-
tiff to say that they explicitly disclaim any such motive. It is
not material to the determination of the motion whether the
omission was the· result of oversight, or arose from a desire to de-
feat the right of removal. The right of removal is secured by the
constitution and laws of the United States whenever the requisite
diversity of citizenship exists, and the matter in dispute exceeds,
exclusive of interest and costs, the sum or value of $2,000. This
right cannot be defeated by any artifice, evasion, or omission. If
at any time during the progress of an action in a state court, by
amendment or otherwise, a cause of action not before removable
is changed or converted into one which is properly removable, the
defendant, whether an alien or a citizen of another state than that
of Which the plaintiff is a citizen, has the right to file his petition
and bond, and secure a removal of the cause into the proper fed-
eral court. It has often been held that if the defendant have a
right to the removal, he cannot be deprived of it by the allowance
by the state court of an amendment reducing the sum claimed after
the right of removal is complete. Kanouse v. Martin, 15 How. 198.
The converse of this proposition must be true,-that a defendant
not entitled to removal, who becomes entitled to it by reason of an
amendment of the complaint allowed by the state court, may re-
move the cause, although the time has elapsed within which his
removal of the cause ought to have been asked for, if he promptly
files his petition and bond after such amendment has been. made.
Huskins v. Railway Co., 37 Fed. Rep. 504; Evans v. Dillingham,
43 Fed. Rep. 177, 180.
The matter in dispute, as disclosed by the record, does not ex-

ceed, exclusive of interest and costs, the sum or value of $2,000.
The motion will therefore be sustained, and the cause remanded.
and it is so ordered.

NORTHWESTERN FUEL CO. v. DANIELSON.
(Circuit Court of Appeals, Eighth Circuit. September 18, 1893.)

No. 262.

I. MASTER AND SERVANT - UNSAFE WORKING PLACE - MASTER'S LIABILITY-
ACTS m' FELLOW SERVANTS.
A master is liable to his servant for injuries resulting from the unsafe

condition of his working place, although that condition is brought about
by the negligence of fellow servants of the injured person, acting under
the master's orders.

2. SAME-RISKS OF EMPLOYMENT. .
Plaintiff was employed by defendant to shovel and remove .coal from a

burning dock. Thereafter defendant's vice principal, without notIfyIng
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Illalntiff or hlsforeman, ordered two assistant foremen to remove the sup-
pOrt$ of a trestlework under which plaintiff was working. In so doing they
negligently weakened the trestle, so that It fell upon and Injured plaintiff.
Held, that the risk of the trestle's falling in such a manner was an extraor-
dinary one, not assumed by plaintiff, and of which the master was bound
to him; and that the master was therefore liable.

8. SAME:'-NEGLIGEKCE OF VICE PRINCIPAL-CONCURRENT NEGLIGENCE OF FEL-
LOW SERYANTS•
.'\. mastel' is liable to his servant for an injury caused by the negligence

ot his vice principal and the concurrent negligence of a fellow servant.
4. NEGLIGENCE-TRIAL-INSTRUCTIONS-DUTY OF COURT.

,In an uction for negligence causing personal Injuries It is not always for
the to determine whether or not a given state of facts constitutes
negligence. Where the facts are admitted or are undisputed, and are
sllchthat reasonable men can draw but one conclusion from them, It Is
the duty of the court to declare that conclusion to the jury.

In ElTOr to the Circuit Court of the United States for the Dis-
trict of Minnesota.
At Law. Action by Karl J. Danielson against the Northwestern

Fuel Company for personal injuries. Judgment was given for
plaintif,f.... Thereafter a premature execution was quashed, 55 Fed.
Rep. 49.. Defendant now brings errOO' to reverse the judgment.

. .
Statement by SA.NBORN, Circuit Judge:
This isa writ of error to reverse a judgment against the Northwestern Fuel

Company, ,the plaintiff in error, in favor of Karl J. Danielson, the defendant
in error, for a personal injury.
The Northwestern Fuel Company, the defendant below, owned a dOCk at

Duluth, Minn, , on which there was a large quantity of coal. The dock had
taken fire, and the defendant was removing the coal and other materials from
a portion of It in order to reach and subdl;le the fire, which was burning at
some distance from the place where this accident happened. A trestlework
stood on the dock, which consisted of posts 18 feet high and 16 feet apart,
toe-nailed to the dock, and fastened together by heavy timbers on top. Two
of these posts held together by such timber constituted a bent..These bents
were 22 feet apart, and were fastened together by planks or joists spiked upon
them. Before the fire, railway tracks had been used on this trestlework,
upon which cars ran to and fro upon this superstructure when coal was un·
loaded from boats to the dock. On November 11, 1891, the defendant hired
the plaintiff, and set him at work under two of these bents, with a large
number of men, shoveling coal into wheelbarrows, and wheeling it along the
dock onto a car that stood by its side. 1'he two bents which subsequently fell
had no COllI by their posts, but were fastened to each other, and the second
bent was fastened to a third bent (which stood in the coal) by the planks or
joists spiked upon them. The plaintiff was put at Work under the direction
of an assistant foreman, who had charge of the men shoveling the coal at this
place, but had nothing to do with those who afterwards tore down the
bents. The men who did this were two assistant foremen. It was the gen-
eral duty of one of these foremen to direct the work on the superstructure
when the defendant was unloading coal from boats, and at other times it
was his duty to take care of the trestlework, the railroad tracks and cars
upon it, to repair them and them in proper condition. One Stringer was
the general superintendent of the defendant. He had charge of all the work
about the dock, and was admitted to be the defendant's vice principal. He
hired the plaintiff, and either set him at wQrk, or directed some one to set
him at work, shoveling coal. Some of the trestlework had been remov-ed a
day or two before, but none of it had been taken down that morning, and nei-
ther the plaintiff nor his foreman knew that any of It was to be taken down
that day, until after It fell. Shortly after 10 o'clock in the forenoon the super-
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intendent directed the two assistant foremen to take down the two bents
under which the plaintiff and eight other men were shoveling coal. There-
upon they attached a rope to one of the bents, and some men below pulled
upon it, but the timbers held fast. They then pried off the joists or planks
which held these two bents to the third, and they fell sooner than they ex-
pected, and injured the plaintiff. The superintendent gave no notice to the
plaintiff or his foreman that these bents were to be taken down, and they tes-
tified that they received no warning of it until they fell. The defendant re-
quested that the jury be instructed to return a verdict in its favor, but the
court refused the request, and charged the jury that if the plaintiff was set
to work shoveling coal under this trestlework without any information as to
the peculiar danger which might arise from taking it down, and was not in-
formed that it was to be taken down, it was negligence on the part of the su-
perintendent not to notify him of that fact, and not to give him some informa-
tion as to the risks from it, since these were not the immediate risks of tak-
ing out the coal. This action of the court is the supposed error assigned.

C. D. O'Brien, (Thomas J. Davis, Warren N. Draper, and Theo·
dore Hollister, on the brief,) for plaintiff in error.
John Jenswold, Jr., for defendant in error.
Before CALDWELL and SANBORN, Circuit Judges, and THAY·

ER, District Judge.

SANBORN, Circuit Judge, after stating the case as above, de·
livered the op'inion of the court.
The ground on which it is contended that the court below should

have. instructed the jury to return a verdict for the defendant, is
that the foremen who tore down the bents were the fellow servants
of the plaintiff, and that their negligence was the cause of his
injury. It may well be doubted whether these men were ever
fellow servants of the plaintiff. That claim rests on the assump-
tion that the plaintiff was engaged with them in the common em-
ployment of clearing the dock of coal and other materials. No
trestlework was being torn down when the plaintiff was employed.
He was hired to load coal from the dock into cars by its side.
Neither he nor his foreman knew that any of the trestlework was
to be torn down until the timbers fell. The superintendent, by
his order, added the work of tearing down these bents to the
work 'in which the plaintiff was engaged, if it ever became part
of that work at all, after the plaintiff was hired, and without his
knowledge. If, however, we concede that the foremen who took
down the bents. were the fellow servants of. the plaintiff in the
general work of clear'ing the dock when he was employed, it is
clear that he cannot be charged with their negligence in tearing
down the trestlework, for several reasons:
First. In remo"ing these timbers that stood over the plaintiff's

head these men were delegated to perform the personal duty of
the defendant,-the duty to use ordinary care to keep the place
in which the servant was at work reasonably safe. In the per-
formance of this duty they were the representatives of the com-
pany. They were performing a duty which the master could
not so delegate as to relieve it of liability, and their negligence
in that respect was the negligence of the defendant. Ra'i1way Co.
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v.Jam, 3 .O. O. A. 433, 53 Fed. Rep. 65, and eases there cited;
Railroad Co. v. Herbert, 116 U., S. 642, 648, 652, 6 Sup. Ct. Rep.
590.
Second. The danger from the negligeqce of these foremen in

this work was a new and extraordinary risk, known to and created
by the defendant after it employed the plaintiff. The plaintiff
was ignorant of it. It was the defendant's duty to notify him of
it, and it cannot charge him with the assumption of a risk which
its own breach of duty kept him from having the opportunity to
assume or escape from., A servant assumes the ordinary risks
and dangers of the employment upon which he enters so far as
they are known to him, and so far as they would have been known
to one of his age, experience, and capacity by the use of ordinary
care, including the ordinary risks from the negligence of fellow
. servants engaged in a common employment in the service of a com·
mon master. But he does not assume latent dangers known to
the master, that are actually unknown to him, and that one of his
Cl;lpacity and experience would not have known by the use of or·
dinary care. It is the duty of the master to notify the servant
of such dangers. Manufacturing Co. v. Erickson, 55 Fed. Rep. 943,
and cases cited.
The riSk of injury from the tearing down of the trestlework above

him was not one of the ordinary risks of shoveling coal or remov-
ing materials from the dock beneath it when the plaintiff entered
upon his employment. No one was then down the trestle-
work; no one had been directed to tear it down; the bents above
the plaintiff stood firmly upon the dock, safely anchored to those
held upright by the coal. He certainly assumed no greater risk
than that of thl:!ir falling by their own weight. He could not fore-
see that three hours later, by the master's order, they would be
torn down upon him, and he could not assume a risk that did not
th,en exist, and that ordinary prudence could not anticipate. The
defendant had placed him there at work. The place was reason·
ably safe. He had a right to rely on the expectation that his mas·
ter would use.ordinary care to keep it reasonably' safe, and would
notify him of any extraordinary risks he was likely to 'incur. Mter
the plaintiff had worked 'in this place for three hOUrs, Mr. Stringer,
the defendant's vice principal, created a new risk and danger un-
known to the plaintiff. He directed the assistant foremen to
take down the bents above the plaintiff. It was obvious to a
man of the least sagacity that there was danger to the plaintiff
working below in loosening and pulling down the timbers above
him. Here was a new danger from the negligence of these serv-
ants in the performance of this new worlt, to which the plaintiff
had not before been subject in the service he entered upon. This
new and extraordinwry risk the plaintiff did, not then assume, be-
cause he was not aware of it. To him it was a latent danger.
He was entitled to notice of it, and an.opporutnity to exercise his
option to leave the employment or to assume this risk, before he
could be charged with its assumption. If one is employed to re-
move stone from a quarry where no powder is used, he does not.
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assume the risk of the negligence of a fellow servant who is sub-
sequently directed by the master, without his knowledge, to drill
a hole in the quarry, charge it with powder, and fire a blast to
loosen the stone. Where such extraordinary risks are secretly
added by the master after the employment is entered upon, he
must be, and ought to be, held responsible for the result, unless
the servant is informed, or by the use of ordinary care might have
learned, of the dangers. Railroad Co. v. Charless, 2 C. C. A. 380,
51 Fed. Rep. 562; Railway Co. v. La Valley, 36 Oh'io St. 221; Smith
v. Cal' Works, (Mich.) 27 N. W. Rep. 662; Withcofsky v. Wier, 32
Fed. Rep. 301.
Third. The negligence of the superintendent was the negligence

of the defendant. We think all reasonable men must agree that
the superintendent was guilty of negligence in ordering this trestle-
work torn down without notifying the plaintiff, his foreman, or
any of the men working under it, that this was to be done. If
the foremen were fellow servants of the plaintiff, and their neg-
ligence contributed to the injury, that did not relieve the defend-
ant of its liability for the primary negligence of the superintend-
ent. The master is liable for an injury to a se1'V'ant which is
caused by his own negligence and the concurrent negligence of a
fellow servant. Railway Co. v. Callaghan, 56 Fed. Rep. 988; Rail-
way Co. v. Cummings, 106 U. S. 700, 702, 1 Sup. at. Rep. 493;
Harriman v. Railway Co., 45' Ohio St. 11, 32, 12 N. E. Rep. 451;
I..ane v. Atlantic Works, 111 Mass. 136; Griffin v. Railroad Co., 148
Mass. 143, 145, 19 N. E. Rep. 166; Cayzer v. Taylor, 10 Gray, 274;
Elmer v. Locke, 135 Mass. 575; Booth v. Railroad Co., 73 N. Y. 38;
Cone v. Railroad Co., 81 N. Y. 206.
In accordance with these views, the court below charged the

jury, in substance, that if the plaintiff had no information that the
bents above him were to be taken down until they fell upon him,
and if the superintendent of the defendant ordered them to be
taken down, but gave the plaintiff no notice thereof, and if the
plaintiff's injury was caused by the failure to give such notice, the
superintendent was guilty of negligence for which the defendant
was liable. Two objections are made to this charge:
First. That the method of lowering the bents was left to the

foremen who were directed to do the work; that the superintend-
ent had a right to expect that they would discharge their duty
carefullYithat they were fellow servants of the plaintiff, and the
defendant was not liable for their negligence. This is but a repe-
tition of the argument presented in support of the position that
the jury should have been instructed to return a verdict for the
defendant, and 'it has already been disposed of. The risk of the
negligence of these foremen while they were tearing down the
timbers over the plaintiff was a new and extraordinary risk, which
the defendant had no right to subject the plaintiff to without no-
tice. There was no evidence that the plaintiff could have learned
of this new danger by the exercise of ordinary care, or that he
was guilty of any contributory negligence. He was working in
the place where his master had stationed him. He was shoveling
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coal into .an iron wheelbarrow, and its rattling caused great
noise. He worked bending forward over his shovel, and was. con-
tinually urged by his foreman to hasten his work. Under these
circumstances the charge properly stated the law applicable to the
facts in evidence.
Second.. The 1!lecond objection is that it was a question for the

jury, and not for the coort, whether or not the action of this super-
intendent constituted negligence. It is insisted that the evidence
was uncontradicted to the effect that the facts were as stated in
the instTUction, and that the legal effect of this charge was to
instruct the jury to return a verdict for the plaintiff. It is. not
always a question for the jury to determine whether or not a given
state of facts constitutes negligence on the part of the defendant.
Where the evidence as to material facts is contradictory, or where
the facts are admitted or und'ispu,ted, and are such that reason-
able men can fairly draw opposite conclusions from them, the ques-
tion of negligence is for the jury; but where there is no dispute
about the facts, 'and they are such that but one conclusion can fairly
be drawn from them by reasonable men, it is the duty of the court
to declare that conclusion to the jury. If the evidence is of
such a conclusive character that: the court, in the exercise of a
sound judicial discretion, would be bound to set aside a verdict
returned in opposition to it, it is its duty to direct a verdict for
the plaintiff or the defendant, as may be proper. Railway Co. v.
Sullivan, 3 C.C. A. 506, 53 Fed. Rep. 219, 222; Railroad Co. v.
Converse, 139 U. S. 469, 11 Sup. Ct. Rep. 569; Insurance Co. v.
Doster, 106 U.,s. 30, 32, 1 Sup. Ct. Rep. 18; Griggs v. Houston, 104
U. S. 553; Randall v. Railroad Co., 109 U. S. 478, 482, 3 Sup. ·Ct.
Rep. 322; Commissioners v. Beal, 113 U. S. 227,241,5 Sup. Ct. Rep.
433; Schofield v. Railway Co., 114 U. S. 615, 618, 5 Sup. Ct. Rep.
1125; North Pennsylvania Railroad Co. v. Commercial' Nat. Bank,
123 U. ,so 727, 733, 8 Sup. Ct. Rep. 266.
The very question at issue here was presented to and consid-

ered by this court in Railway Co. v. Sullivan, supra. In that case
Judge Caldwell, who tried the action. in the circuit court, had
charged the jury as follows:
"If you. ftDd frwn the that the defendant's engineer, at the time

and place mentioned, and within the corporate limits of the city of
apolis, blew a loud blast or blasts of the locomotive whistle, and that at the
time the act was done there was no imminent or immediate danger to life
or property, and the whistle was not sounded as a warning of such danger,
then the blowing of the whistle was a negligent act."

The undisputed facts in that case were those stated in the in-
struction, SO .. that its legal effect was, as in the case at bar, to
direct a verdict .for the plaintiff. This court held that the in-
structioncorrectly stated the law, that reasonable men could fairly
draw but one conclusion from the facts there stated, and that 'it
was the province 'and duty of the court to so inform the jury. For
the reasons already stated we are of the same opinion regarding
the instruction objected to in this case,and we think it was the
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province of the court to give this instruction for the reasons stated
in the op'inion in the Sullivan Case.
The judgment below is affirmed, with costs.

=
MISSOURI PAC. RY. CO v. MOSELEY.

(Circuit Court of Appeals, Eighth Circuit. September 18, -1893.)
No. 187.

1. RAILROAD COMPANIES-LIABILITY TO TRESPASSER - NEGLIGENCE OF PERSON
INJURED.
On trial of an action against a raUway company for personal injuries
it appeared that plaintiff, an adult, while walking, for his own con-
venience, in defendant's private railroad yard, to avoid an approaching
train, stepped between the rails of an adjoining track, whence any ob-
ject approaching from the rear could be seen for at least 1,000 feet;
that he failed to look behind him, and, after proceeding about 300 feet,
was struck by an engine, the bell of which was not ringing, as required
by a city ordinance. It further IlPpeared that walking upon the tracks
In the yard by strangers was forbidden by statute, but that persons did
walk on the tracks daily without interference. Held, that plaintiff's in-
jury resulted from his failure to exercise ordinary care, and that defend-
ant was not liable.

2. SAME-CuSTmrARY USE OF TRACK.
Conceding that the customary use of the yard by strangers amounted

to an implied assent of defendant to such use, and placed plaintiff in the
position of a licensee, yet his failure to exercise ordinary care in the
presence of obvious danger was .fatal to his right to recover.
SAME-FATI,rRE TO RING BELL.
The fact that the roar of a passing train made plaintiff's sense of hear-

ing practically useless, imperatively required of him frequent and diligent
use of his eyesight, and consequently his failure to look to the rear
amounted to gross negligence.

4. SAME-PROXIMATE CAUSE-CONCURRENT NEGLIGENCE.
The act of pliantiff in stepping upon the adjoining track, and continu-

ing to walk thereon without looking behind him, was the primary and
efficient cause of the injury, and the failure to ring the bell of the en-
gine was at most concurring or succeeding negligence, which failed to
prevent the natural consequences of plaintiff's carelessness, but was not
of itself such negligence as would render defendant liable.

5. SAME-CONTRIBUTORY NEGLIGENCE.
Where there Is concurring negligence of both parties, in cases of per-

sonal injuries, the question is not whether the negligence of plaIntiff or
that of defendant is the more proxImate cause of the Injury, but whether
or not the negligence of plaintiff directly contributed to it.

6. SAME-DUTY OF TRIAl, COURT-INSTRUCTIONS.
Where the contributory negligence is established by the uncontroverted

facts of the case, it is the duty of the court to instruct the jury that
plaintiff cannot recover.

In Error to the Circuit Court of the United States for the East-
ern District of Missouri.
At Law. Actions by Toliver Moseley against the Missouri Pa-

cific Railway Company for personal injuries. Judgment for plain-
tiff. Defendant brings error. Reversed.
F. W. Lehmann, (H. S. Priest, on the brief,) for plaintiff in error.
,Sterling P. Bond, for defendant in error.


