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THE SIRIUS.

THBR SIRIUS v. CEDROS ISLAND MINING & MILLING CO., (LOWE et al,
Interveners.)

(Circuit Court of Appeals, Ninth Circuit. July 17, 1893.)
No. 103.

1. SALVAGE—CONTRACT FOR TOoWAGE—DURESS—AMOUNT OF COMPENSATION,

On a libel on contract for salvage services rendered by the steam
schooner Tillamook to the steamer Sirius, the evidence showed that the
Siriug, having lost her propeller and part of her shaft, was placed un-
der such sail as she bad, and, after drifting for three days, was anchored
in a bay of an island off the coast of Lower California; that she was in
a dangerous position, as she could not get an offing with her small sail
power, and in case of a southerly gale might go ashore; that the mas-
ter of the Tillamook, which came to her assistance, proposed either to tow
her to San Diego for $20,000, or to furnish stores, and gratuitously take
an officer to San Diego to procure assistance; that the original purpose
of the master of the Sirius was to send to San Diego for assistance; that
he was positive his position was safe, and that he could get to sea be-
fore a southerly storm became dangerous; that he decided not to send
an officer to San Diego, as he wished to avoid lengthening his voyage;
that he claimed that $20,000 for the towage services was unreasonable
and exorbitant, and proposed either a reduction in the charge or arbitra-
tion, or to leave the guestion to the owners to settle; and that his propo-
sitions were rejected by the master of the Tillamook. The master and
purser of the Sirius testified that the master of the Tillamook demanded
“$20,000 or nothing, and I want you to talk quick, or I will leave you.”
The master of the Tillamook testified in an unsatisfactory and contra.
dictory manner that in the conversation he expressed a doubt of the abil-
ity of his vessel to tow the Sirius, and offered to leave the question of
compensation to the court. The negotiations occupied an hour and a
half. The contract for the towage service was drawn by the purser of
the Sirius, and subsequently signed by her master. The Tillamook was
valued at $32,000, and the salvage property at §143,539. Held, that the
service rendered was a salvage service, and not a towage service; that,
under the circumstances, the bargain was inequitable, the price agreed
on exorbitant, and that $8,000, with interest from the date of the service,
was fair compensation. The Wellington, 52 Fed. Rep. 605, distinguished.
The Sirius, 53 Fed. Rep. 611, reversed.

2. SAME—APPORTIONMENT.

The award should be distributed as follows: $5,300 to the charterers
of the Tillamook, $1,000 to her master, and $1,700 to the other officers and
crew of the vessel, according to their relations to the service pertormed,
their e}f;cra work, and their regular wages. The Sirius, 53 Fed. Rep. 611,
modified,

Appeal from the District Court of the United States for the
Northern District of California.

Libel by the Cedros Island Mining & Milling Company against the
British Steamer Sirius, her cargo, J. Lowe and others, interveners.
From a decree for libelant, (53 Fed. Rep. 611,) John Meek and H. M.
Gregory, claimants, appeal. Reversed.

Andros & Frank, Page & Eells, and E. W. McGraw, for appellanta,
George Fuller, Walter G. Holmes, and H. W. Hutton, for appel-
lees,
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Before McKENNA and GILBERT LCircuit Judges, and HAW-
LEY, Dlstnct Judge

GILBERT Circuit Judge On the 20th day of February, 1892
the steamshlp Sirius, while on her voyage from Central Amenca,n
ports to San Francisco, was disabled by the loss of her propeller at
a point 55 miles north of Cedros island. By the use of such sails
as she had, and with the aid of currents, she arrived in the course
of three days at Cedros island, and made anchorage in a bay on the
southerly side of the island, called “South Bay.” Upon the easterly
side of the island, and about 30 miles from South bay, the steam
schooner T111amook an American vessel of 208 tons burden, was
lying at.anchor, near a mining camp, prepared to take on board a
cargo of frelght which she was to carry by way of the port of En-
senada, 217 miles distant, to the port of San Diego, Cal. ' The time
required for her usual voyage to Ensenada was 30 hours, and from
that port to San Diego, 8 hours. On the morning after his arrival
at South bay the master of the Sirius sent the purser in a small boat
up- to the mining camp, where the Tillamook lay, in the hope of
finding a steamer by which he could send information to San Diego
of the condition of the Sirius. The purser reachedthe Tlllamook
the same day, and on the following morning the captain of the Tilla-
mook hoisted the purser’s boat upon his vessel, and steamed down
to South bay. On arriving there the master of the Tillamook went
~ on board the Sirius, and had a conference with the master of the
latter vessel, concerning the towage of the Sirius to San Diego.
The master of the Tillamook offered to perform that service for
$20,000. The master of the Sirius considered that sum exorbitant,
and asked the master of the schooner if he would not consider a less
sum. He also offered to leave the matter of compensation to arbi-
tration, or to the owners of the respective vessels. The master of
the schooder insisted upon the sum first named, and, after consider-
ing the matter for more than an hour, the master of the Sirius
accepted the terms, and the masters of the two vessels signed a
written contract as follows:

“It is hereby agreed between Captain H. S. Hamm, captain and master
of 8. S, Tillamook, and Captain H. M. Gregory, captain and master of Br.
S. 8. Siriug, that the said master of the steamship Tillamook will tow the
steamship Sirius to a safe anchorage in the harbor of San Diego for the sum
of twenty thousand dollars U. 8. gold coin, to be paid in San Francisco by

said master of 8. 8. Sirius on account of owners, all coal and necessary help
to be furnished by the Sirius.”

The Tillamook then took the Sirius in tow, and towed her up to
the mmmg camp, where the vessels remamed over night, The
next mormng, February 26th, the Tillamook again took the Sirius
in tow, and in a little less than four days brought her safely to
anchor at' San Diego, having towed her about 320 miles.  During
all of this time the weather was fair. ' No danger or difficulty was
experienced, and no damage was done to either vessel. On the
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morning following the arrival of the vessels at San Diego, a south-
easterly storm arose, which lasted through the ensuing night. The
value of the Sirius with her cargo and freight money was $143,539.
The value of the Tillamook was $32,000. The libel was brought o
compel payment of the agreed stipulation. The district court sus-
tained the libel, holding the contract valid, and a decree was en-
tered against the Sirius for the sum of $20,000 and interest and
costs.

On the appeal the following assignments of error are made:
That the court erred (1) in holding that the written contract was
valid; (2) in finding that the same was not executed under duress;
(3) in finding that the compensation therein stipulated for was not
exorbitant; (4) in awarding $20,000 salvage, when the evidence dis-
closed that less than half the sum would have been a large award
for the services rendered; (5) in allowing interest from the date of
the decree. I

The consideration of these assignments of error involves an exam-
ination of the testimony concerning the situation of the Sirius at
the time the contract was made, the negotiations out of which the
contract arose, and the nature and value of the service rendered.
There can be no doubt that the Sirius was in peril. That fact is
conceded by the counsel for both the appellants and the appellees.
She had some sails upon her foremast, but none upon her mainmast.
Her shaft was broken and her propeller was lost. She lay at
anchor near the center of the bay. The testimony of disinterested
and experienced seamen would indicate that in case of a southerly
wind, such as subsequently occurred on the morning of March 2d,
she could not have gotten out to sea, but would have been driven
upon the beach, and wrecked. The bottom of the bay was sandy,
and afforded insecure anchorage.. The presence of a large quantity
of kelp increased the difficulty of reaching the open sea. Although
ithe wind at that time was from the northwest, the prevailing winds
at that season were southerly. The nearest telegraph station was
at Ensenada, about 250 miles away. The only apparent means of
relief, other than the towage offered by the libelant, were either to
send a messenger to Ensenada to telegraph thence to San Diego for
a tug boat, or to intercept one of the south-bound steamers running
from San Francisco to Panama. Of these there were known to be
two,—the Newbern, which would not leave San Francisco until the
1st of March, and the Panama, which in her regular course would
pass so far to the westward of the Cedros islands that to intercept
her by means of an open boat was considered impracticabie.

Concerning the conversations between the masters of the iwo ves.
sels at the time of and prior to making the contract there are but
three witnesses, the masters themselves and the purser of the Sirius.
The master of the Sirius testifies that the conversation was as fol-
lows: , :

“I then asked him what he would tow me up to San Diego for. ‘T'wenty
thousand dollars;” that was his answer., I then told him that was exor-
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bitant, and I would not pay .it.. He peitérated again: “Iwenty thousand
dollars or nothing, and I want you to. talk. quick, or I shall leave you, and
g0 back to the mining camps.’ I asked him if he would submit the matter
to arbitration. He positively declined.  Twenty thousand dollars or nothing
were his terms. There was no use in offering him anything less. I under-
stood that thoroughly. It was twenty thousand dollars or nothing. I then
asked him if he would take an officer to San Diego for me, t0 communicate
with my owners. He said he would do it, but I must hurry up.. He left my
cabin. 1 then turned to the purser, and consulted with him about the mat-
ter. We concluded that under the circumstances there was nothing to do
but to accept his terms.”

The purser’s account of the interview is substantially the same:

“Captain Hamm says, ‘Well, you want a tow? Captaln Gregory says, ‘Yes.’
He said, ‘I will' tow you for twenty thousand dollars.” Captain Gregory
says: ‘That is an outrageous price. Can’t you tow me any cheaper than
that? He says, ‘No, not a cent cheaper.’ He says, ‘Will you leave it to
arbitration in San Francisco? He says, ‘No.” He says, ‘Will you sub-
mit it to our own owners, to the owners of both ships, and allow them
to settle it?” He says, ‘No, I won't’ He says: ‘I haven't got much time,
and,” he says, ‘you must hurry. I am going to get out. I will take the
- purser to San Diego if he wants to go, but I have to get out, and I want
you to hurry up, too.” '

The testimony of the tug master as to the language of "the inter-

view differs from that of the captain and the purser of the Sirius
in two important particulars: First. He testifies that at the be-
ginning of the conversation he expressed a doubt of the ability
of his vessel to tow the Sirius. “I said my vessel is too small to
tow you up. I don’t know if I could do it.” Second. He adds the
statement that after offering to tow the Sirius to San Diego for
$20,000 he made an alternative proposition, to wit, that he would
leave it to the court to decide what the compensatlon should be.
- There is no finding of the fact in the decree appealed from that
this offer to leave the compensation to the determination of the
court was actually made by the master of the tug. A careful con-
sideration of the evidence convinces us that no such proposition was
made. In the first place, the testimony of the tug master upon this
subject is distinctly denied by both the master and the purser of
the Sirius. The former testifies:

“There was no talk made at any time about referring the matter to the

court. Of that I am thoroughly positive. There was but one question that
. I was allowed to discuss, and it was twenty thousand dollars or nothing.”

_ In the second place, the testimony of the master of the Tillamook
upon this point is unsatisfactory and contradictory. He first testi-
fies that on boarding the Sirius he went into the captain’s room,
accompanied by the purser of the Sirius, and there met the master
of the Sirius, and that the conversation was as follows:

“1 said: ‘My vessel is too small to tow you up. I don’t know if I could
do it. If I have to charge, I have to charge that price, which is twenty

thousand dollars; but,’ I says, ‘if you don’t want to do that we will leave
that over to the court, and let the court decide what price I shall have.’”

Upon his cross-examination, being repeatedly asked to repeat
the conversation in detail, he did so, but in each instance omitted
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all reference to the proposition to leave the compensation to the
court. Subsequently, on cross-examination, he testified as follows:

“Question. And before the agreement was drawn up you made him this
offer? Answer. He made me the offer first to leave it to arbitration, which
I did not accept. I told him to leave it to the court, which would do for
me. Q. Then he sat down and wrote the agreement? A. Yes, sir. Q.
Right there in your presence? A. Right there in my presence. Mr. Brew-
ster [the purser] wrote it in the presence of me and the captain.”

It will be observed that up to this point in his testimony the
witness locates all the negotiations in the captain’s room, and in
the presence of the purser. Upon a later cross-examination, when
asked to state who was present when he made this particular propo-
gition, he changes the place of conversation and answers:

“I think the captain came out of his room, and spoke to me on deck.
Question. Who was present, and whereabouts was it? Answer. On the
port side of the house, out on deck. Q. Who was present? A. Me and
the captain. Q. Anybody else? A, No, sir.”

The purser, who testifies “they had no conversation at which
I was not present,” says that he heard nothing concerning the
proposition to leave the question of remuneration to a court, and
that he paid particular attention to all that was said, and would
have heard it if anything of the kind had occurred. There is, more-
over, an inherent improbability in this portion of the narrative of
the tng master. It is difficult to believe that the master of the
Sirius, who confessedly protested against the price demanded for
the towage service as exorbitant, and urged that the same be left
to arbitration, or to the determination of the owners of the two
vessels, would have declined a proposition which was substantially
the equivalent of his own, and which would have relieved him from
the responsibility of agreeing to pay the price which he denounced
as exorbitant, and would have left the whole matter to the adjudica-
tion of a court of admiralty. It is scarcely to be conceived that
rather than do this he would deliberately have chosen the alterna-
tive of binding his owners and consignees to the payment of so
extraordinary a sum. It is likewise improbable that the master of
the tug, who persistently refused to entertain the propositions
of the master of the Sirius, and answered all protests and inquiries
with his proposition to tow them to San Diego for $20,000, that or
nothing, and who, as the purser says, caused the contract to be
drawn in triplicate, and with great care, so that no loophole should
exist for the escape of liability to pay the sum agreed upon, would
have been willing to accept the award of a court of admiralty
for the service for which he was contriving to obtain so excessive
a price.

Viewing the whole transaction in the light of the evidence and
the circumstances, it would appear that the master of the Tillamook
was from the first intent upon securing a profitable bargain out
of the necessity and danger of the Sirius. Before arriving at South
bay he had evidently decided upon his price, When his terms were
demanded he required no time to comsider his answer, It was
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$20,000, -that or nothing; and he was in a haurry, too. True, he
was willing, when asked, to take with him an officer to Ensenada or
San Diego free of cost, a.lso to wait for the captain’s letters, but we
fail to perceive in this fact any indication of his reluctance to under-
. take the towage, or any indifference concerning the acceptance or
rejection of his offer. There may have been an apparent indiffer-
ence assumed for a purpose. His own testimony that he was
rcluctant to undertake the towage, and that he expressed distrust
of the capacity of his steamer to accomplish the same, is not cor-
roborated by any witness or by any circumstance. The conduct
of the master of the Sirius in signing the contract whereby he
agreed to pay $20,000 for a service the actual value of which was
not more than one-tenth of that sum, can be explained only upon
the theory that his vessel was in peril, and that he was influenced
by a consciousness of that fact. In his testimony, it is true, he
does not say this; on the contrary, he expresses his belief that his
vessel was not in serious danger, and that he would have been able
to extricate her in case of a change in the wind. He ‘went so far
as to say that the real reason why he did not choose the other
alternativé offered him, and send to San Diego for assistance. was
the loss of time that would have resulted; but it .is to be noted
that on being asked if there were any other reason, he answered:
“No, sir, except to get my ship out of that position. In case
southerly weather had come up, I would have been compelled to go
to sea.” Elsewhere in. his testimony, in answer to the question
whether he considered himself in a safe position where he was,
he answered: - “That i 1s a question that is rather difficult to answer.
I can say “‘Yes’ or ‘No.’ I think, so far as my own judgment as a
seaman goes, * * * ‘T should certainly have thought that I
could get my ship out, and I think I could have before any south-
easter came up to endanger my ship” When we consider the con-
dition in which the vessel would have been if he had got, her out to
sea, rigged as she was, and crippled by the loss of her propeller,
it is apparent that her peril would still have been very considerable;
otherwise no reason is perceived why the master of the Sirius should
in the first instance have taken his vessel from the open sea, where
she was drifting, and brought her to anchor in South bay, where
the anchorage was bad, and whele, as he admits, he was in a
dangerous position, but for the fact that he antxclpated sufficient
warning of a change in the wind before a southerly wind would
falrly be upon him, and prevent his escape.

The towage service was rendered by the tug w1thout difficulty
or danger to thé latter. 'The weather was fan‘ and nothing oec-
curred to interfere with.the steady and rewular progress of the’
two vessels towards the port of San, Diego. There is an attempt
made to show that there was risk to'the Tillamook from the fact
that an unusual and severe strain was put upon her machinery,
and it is also’ clalmed that 1f stormy Weather had arisen she would
have been in danger of ‘having the hawser. get foul of her pro-
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peller. So far as these arguments are concerned, we deem it a
sufficient answer to say that it is not apparent to us from the evi-
dence that there was any peril to the towing steamer. It does
not appear that any injury was actually received by her, or that
there was necessarily any danger to her machinery. The weather
remained fair during the whole of the service, and if a change of
weather had occurred there was nothing in the situation to compel
the Tillamook to continue the service at her own peril.

Should the contract, made, as it was, under these circumstances,
be enforced? The law applicable to the subject is well expressed
in the decision of the supreme court in Post v. Jones, 19 How. 158:

“Courts of admiralty will enforce contracts made for salvage service and
salvage compensation where the salvor has not taken advantage of his power
to make an unreasonable bargain; but they will not tolerate the doctrine that
a salvor can take advantage of his situation, and avail himself of the calam-
ities of others, to drive a bargain; nor will they permit the performance of
a public duty to be turned into a traffic or profit. The general interests of
commerce will be much better promoted by requiring the salvor to trust for
compensation to the liberal recompense usually awarded by courts for such
services.”

The doctrine thus declared early in the history of the court has
been affirmed in more recent decisions. In the case of The Tor-
nado, 109 U. 8. 117, 3 Sup. Ct. Rep. 78, the court said:

“Every agreement for salvage compensation is subject, as to amount, to the

judgment of the court as to its being equitable, and conformable to the merits
of the case.”

There can be no question that the service rendered by the Tilla-
mook was a salvage service, and not one of mere towage. This
is distinctly alleged in the libel. The averments are that the
Sirius was in an entirely helpless and disabled condition in con-
sequence of the breaking of her shaft and the loss of her propel-
ler, and that her sails were not sufficient to keep her head to the
sea, or to prevent her from drifting with the currents, and that,
had it not been for the assistance so rendered her, she and her
cargo and the lives of all on board would have been in danger of
being lost. The evidence sustains these averments. It is equally
clear that the price charged by the Tillamook was an exorbitant
one. She was put to little inconvenience or expense. She de-
viated but little from the course of her regular voyage, and it is
not shown that she thereby suffered loss of other business. The
Sirius was subsequently towed from San Diego to San Francisco,
by a tug which left the latter port for that purpose, at an ex-
pense of $1,200. There is some intimation in the testimony that,
owing to competition in towage, this price was unusually low, but,
after making due allowance for this fact, and for every contingency
that might have arisen in the performance of the contract under-
taken by the Tillamook, we are unable to find that the actual
value of the service rendered by her was more than one-tenth the
- amount stipulated in the contract.
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i: The case of The:Wellington, §2 Fed. Rep. 605, is ¢ited as afford-
ing a precedent to:sustain the decree of the court below. The
Wellington, while bound to San Francisco with a cargo of 2,350
‘tons of coal, lost ‘her propeller blades, and drifted near the
mouth of the Columbia river, While in communication with the
steamer Sussex, whicli offered to tow her to safe anchorage near
the Columbia river, she hailed the steamer Monserrat, which was
bound for San Francisco. The Monserrat was not fitted for towage
services, and was also laden with coal. Her master offered to
tow the Wellington to San Francisco, and to leave the compensa-
tion to the decision of the owner of the latter vessel. That offer
was rejected, and $15,000 was finally agreed upon. Neither ves-
sel possessed a suitable towline, and five small lines were used.
This,-in case of bad weather, would have been a source of danger.
The weather, as it turned out, was fair, and the vessels arrived
in five days. The court held that, while the compensation was
excessive, yet in view of the fact that there were other means of re-
lief offered there was no compulsion, and that it was not so ex-
orbitant as to justify the court in setting it aside. That case
differs from the case at bar in two important features. In the
first place, the disparity between the price agreed to be paid for
the service rendered the disabled vessel and its actual value was
very materially less in that case than in this; and, in the second
place, in the case of the Sirius there was no choice of means of
relief. The proposition to take a messenger to Ensenada, and
thus procure assistance from San Diego, was not the presenta-
tion of a means of present relief, and did not offer a deliverance
from the danger of the situation.

In our view of the facts, therefore, the master of the Tillamook
took an unfair advantage of his power, and made an inequitable
. bargain, not conformable to the merits of the case, and the towage
contract should not be enforced. The facts of the case at bar are
not unlike those in the case of The Costa Rica, 3 Sawy. 610. The
Costa Rica was disabled by the breaking of her propeller shaft
at a point 130 miles south of San Diego. She was bound from
Panama 'to San Francisco. She was towed inte San Diego by the
gsteamer Newbern. The latter vessel was engaged 441 hours in
the service, and consumed at her own expense coal of the value
of $800. At the time the Newbern took hold of the Costa Rica
the latter was in no immediate danger. She was imperfectly
‘rigged for sailing, but with favorable winds she could probably
have reached Cape Colnette, where there was safe anchorage,
in 18 or 20 hours, or she could have made the port of San Diego
in 4 or 6 days. The total value of the salved ship, cargo and
freight, was $244,766. The value of the Newbern and' her cargo
was $242,000. The court allowed salvage in the sum of $10,000.
The time occupied in rendering the salvagé service in the case
of the Costa Rica was only one-half that occupied in the case
before the court, but the value of the property salved in that case
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was considerably greater than in .this, while the value of the
vessel and cargo rendering the salvage in that case was eight
times greater than in this.

In our opinion, a liberal recompense to the Tillamook for the
salvage service rendered in this case would be the sum of $8,000.
The case is therefore reversed and remanded, with instruction to
enter a decree for the libelant for that sum, with interest from
the date of the service rendered, and the costs in the district
court, the same to be apportioned among the libelants and inter-
veners in the ratio adopted in the decree appealed from; and that
the appellants recover their costs on this appeal.

THE GYP3UM PRINCH.
HIGGINS et al. v. THE GYPSUM PRINCE!
(District Court, 8. D. New York. July 15, 1893.)

CoLL1sION—SAIL VESSELS MEETING—CHANGE OF COURSE—FAILURE TO WATCH
EFFECT OF MANEUVER.

Two schooners, the Tarbell and the Gypsum Prince, came in collision
at night in Vineyard sound, the collision resulting in the sinking of the
Tarbell. On conflicting evidence, the court found that the vessels ap-
proached on nearly opposite courses, the Tarbell heading W., the Gypsum
Prince about E. 14 N.; that the Gypsum Prince had the wind aft of the
beam, and it was her duty to avoid the Tarbell, and the duty of the lat-
ter to hold her course; that the Gypsum Prince altered her course from
half a point to a point to N., to avoid the Tarbell, but, as the wind
freshened, the latter also gradually changed from W. to W. by N., thus
thwarting the effect of the change made by the Gypsum Prince to avoid
her; that the Gypsum Prince, after her change of course, might have
observed that the green light of the Tarbell did not broaden off as it
should have done, and so might have known that she was not sailing away
from the Tarbell. Held, that both vessels were in fault,—the Tarbell for
not holding her course, as she was bound to do, the Gypsum Prince for
failing to watch the effect of her own change of helm, and continuing
that change on seeing that she was not avoiding the Tarbell.

In Admiralty. Libel by Lewis H. Higgins and others against
the Gypsum Prince for collizsion. Decree for half damages.

Carver & Blodgett and Convers & Kirlin, for libelants.
Wing, Shoudy & Putnam, for claimant.

BROWN, District Judge. The above libel was filed to recover
the damages arising from the loss of the libelants’ three-masted
schooner George S. Tarbell, through collision with the four-masted
schooner Gypsum Prince, between 10 and half past 10 on the even-
ing of November 12, 1892, about five miles westerly of Vineyard
Haven light. The wind was from N. W. to N. N. W. The Tar-
bell, deeply loaded with plaster, and drawing about 16 feet of water,
was bound from Windsor, N, 8., via Gloucester, to New York. She

! Reported by E. G. Benedict, Esq., of the New York bar.



