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ALEXANDER et al. v. UNITED STATES.
(Circuit Court of Appeals, Ninth Crcuit. July 17, 1803.)
No. 53. '

1. APPEAL—DECISION ON MoTION FOR NEW TRIAL—FEDERAL Comws—-anmw
IN CIHoUIT COURT OF APPEALS,

The rule that the decisions of the eircuit and district courts on motions
for new trial are not reviewable applies to review in the circuit court of
appeals, as well as In the supreme court. Railroad Co. v. Howard, 1 C. C.
A. 229, 49 Fed, Rep, 2086, approved,

2 SAME——REVIEW oF DEoistoN oF TERRITORIAL COURT.
The fact-that the decision of a territorial distriet court on a motion for
& new- trial 18 reviewable in the territorial supreme court does not make
such a decision by a United States district court reviewable by the circuit
. court. of ‘appeals, although the cause, pending the motion for a new trial,
. has been removed from the territorial district court upon the admission
"~ of the terrltory into the Union. Bates v. Payson, 4 Dill. 265, distinguished.

8. SaME—TiME or TarING — WHEN LiMiTATION Brains To Rux — ErrEcr OF
MoTioN FOR NEW TRIAL.

In the territory of Idaho, decisions of the territorial district courts on
motions for new trial were reviewable by the territorial supreme court.
Judgment was rendered by a territorial district court, and motion for a
new trial made, pending which the territory was admitted to the Union,
and the cause removed t0 the newly-créated United States district court.
Heid,' that the. six months to which the time for sulng out of a writ of
error from the circuit court of appeals was limited by the judiclary act
of March 8, 1801, § 11, (26 Stat. 829,) did not begin to run until the motion
for a hew trlal was finally disposed of. Railway Co. v. Murphy, 4 Sup.
Ct. Rep. 497, 111 U. 8. 488, followed.

4. ExcEpr10Ns, BILL OF — STATEMENT ON MortioN FOR an TRIAL MAY T.um
THE PLACE OF,

A stgtement made and filed in the trial court in aid of a motion for a
new trial, containing a statement of what purports to be all the excep-
tions ta.k,en‘, and allowed, and all the evidence relating to the same, if reg-
ularly settled and allowed by the trial judge, is sufficlent to serve #s a
bill of exc¢eptions on writ of error. -

5. EVIDENCE—DBEST AND SECONDARY — ACCOUNTS OF DEFAULTING POSTMASTER.

In an action on a defaulting postmaster’s bond, a question to the default-

er’s successor in office whether he had received orders to0 make demands

on the defaulter is not objectionable on the ground that the written or-

ders are the best evidence of their contents, since the question does not
concern the contents.

8. SAME—ITEMS OF ACCOUNTS—IDAHO STATUTE.

An action by the United States upon a defaulting postmaster’s bond
brought in a district court of the territory of Idaho, is not within the
meaning of Rev. Laws Idaho, § 4209, (St. 1887,) requiring plaintiffs to fur-
nish the items of accounts sued upon; and the United States may refuse
such items, and thereafter introduce in evidence copies of the account
current and the money-order account of the defaulter.

%. S8AME—CREDITS CLAIMED AGAINST UN1TED STATES — REV. 8T. § 951—ACTION
. ON PosTMASTER'S BOND.

Rev. St. § 951, providing that, in suits by the United States against in-
dividuals, no credit shall be admitted on trial unless presented to the
treasury and disallowed, applies to payments by sureties of a defaulting
postmaster on account of his liability, made in cash, as well as to credits,
when evidence of such payments is sought to be Introduced by the sureties
in an action against them on the bond.
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8. PosT OPFIOE — LIABILITY OF SURETIES ON PosTMASTER'S BOXD—TRIAL—DI-
RECTING VERDICT. :

Sums recovered from a defaulting postmaster by his sureties, and paid
over to the United States, should be credited upon the general account
of the defaulter, and not upon the liability of the sureties; and where the
defalcation, after making such credits, is largely in excess of the liability
of the sureties, and, in an action against them, no evidence is offered In
defense except the payment of such sums, an instruction to find a verdict
for the United States is not erroneous.

In Error to the District Court of the United States for the Dis-
trict of Idaho.

At Law. Action in the district court of the first judicial district
of the territory of Idaho against Joseph Alexander and others, as
sureties upon the bond of one Hibbs, a defaulting postmaster.
Judgment was given for plaintiff, and, pending a motion for a
new trial, the cause was transferred, on the admission of the terri-
tory into the Union as a state, to the district court of the United
States for the district of Idaho, by which the motion was denied.
Defendants bring error. Affirmed.

Rothchild & Ach, for plaintiffs in error.
Fremont Wood, for the United States.

Before McKENNA and GILBERT, Circuit Judges, and HAW-
LEY, District Judge.

GILBERT, Circuit Judge. An action was brought in 1886 in
the district court of the first judicial district of the territory of
Idaho to recover from the sureties on the bond of one Hibbs, a
postmaster, $10,000, the penalty of the bond. On November 28,
1888, judgment was rendered for that amount upon the verdict
of the jury in the cagse. On December 1, 1888, notice was given of
the intention of defendants to move for a new trial, and subse-
quently, in accordance with the practice of that court, a statement
of the case was settled, with exhibits to be used on the motion for
new trial. On April 15, 1889, the motion was submitted to Judge
L. L. Logan, of that court, and was by him taken under advise-
ment until November 27th following, when he denied the motion.
This decision on the motion was considered void, for the reason
that, at the time it was rendered, a successor to Judge Logan had
been appointed and qualified, and had assumed the duties of the
office. On July 3, 1890, Idaho was admitted into the Unjon as
a state, and by the act of admission this cause was transferred to
the district court of the United States for the district of Idaho.
On May 19, 1891, application was made to that court for an order
setting aside the decision of Judge Logan denying the motion for
new trial. On May 25th the application was granted, and on
December 14, 1891, the motion for new trial was overruled. On
April 2, 1892, the writ of error and citation were issued by which
the record was brought into this court.

It is contended on behalf of the defendant in error that the writ
must be dismissed, for the reason that a writ of error will not



lie to réview the decision of a district court of the United States
granting or overruling a.motion for a new trial, and for the further
reason that the judgment of the territorial court sought to- be
reviewed was rendered imore than sm ‘months prior to the time of
suing out the writ,

.Upon. the first point the law is we]l settled. The decisions of
the circuit and district courts upon motion for a new trial are
not, reviewable. It is held that the motion for a new trial is
designed only to invoke the judgmefit of the trial court upon the
alleged, errors set out in the motion, and that its office and func-
tlon Aare limited to that court. Doswell v. De La Lanza, 20 How.
29; way Co. v. Struble, 109 U. 8. 381, 3 Sup. Ct. Rep. 270;
Mlssou Pag. Ry. Co. v. Chicago & A. R. Co,, 132 U. 8. 191, 10 Sup.
Ct. Rep.. 65 Ayers v. Watson, 137 U. S, 584 11 Sup. Ct. Rep 201;
Flshbum v. Railway Co,, 137 T. 8. 60, 11 Sup Ct. Rep. 8. And the
rule is apphcable to the circuit court of appeals. Railway Co. v.
Howard, 1°C. C. A. 229, 49 Fed. Rep. 206; McClellan v. Pyeatt, 1 C.
C. A, 613 60 Fed. Rep 688, .

But it is contended that, inasmuch as, by the laws of Idaho in
force at the time the judgment was rendered therein, and at the
time .-the motion for a new trial was filed, an appeal would lie to
the supreme court of the territory, the rlght of appeal from the
decision on that motion is still conserved to the plaintiffs in error;
and they point to the case of Bates v. Payson, 4 Dill. 265, as sus-
taining. that view. We do not so tinderstand the doctrine of that
decision. That was a case arising under the act admitting Colorado
into the Union, and declaring the federal court to be the successor
of the supreme court of the territory as to certain cases, with
power to proceed therein “in due course of law.,” The question
arose whether an action at law which had been taken by appeal
to the territorial supreme court, and thence transferred by the act
to the circuit court of the United States, could be properly re-
garded ds pending in the latter court, since, by the practice of that
court, no action at law could be taken thereto by appeal, but must
needs be taken by a writ of error. The court decided, in effect,
that, inasmuch as the cause was pending in the territorial supreme
court the cireuit court would not consider the method of procedure
by which it was taken there, but would proceed as that court would
have proceeded if it had retained the case. That decision does not
affect the question of the method of procedure in the circuit court.
There can be no doubt that a cause removed or transferred to a
circuit or district court of the United States on the admission
of a territory into the Union must, from the time of transfer, be
subject to the rules of practice and procedure of the court to
which it is so removed, and the provision of the statute that
the latter court shall proceed “in due course of law” means no
more than this. It is clear, therefore, that no appeal or writ of
error would lie to this court from the decision of the district court
of Idaho overruhng the motion for a new trial.

But, upon inspecting the writ of error in this case, it will be
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seen that it does not purport to be brought to review the decision
on the motion for a new trial. By its terms it is equally applica-
ble to the judgment upon the verdict of the jury, and the question
arises whether the six months within which to sue out the writ,
a8 limited by section 11 of the act creating the circuit court of ap-
peals, had expired on April 2, 1892, We are of the opinion that
it had not, and that the judgment of the territorial court was sus-
pended by virtue of the motion for a new trial, which had been
filed in due time, and which had been entertained by the court,
and that it was so suspended until the final disposition of that mo-
tion. In Brockett v. Brockett, 2 How. 238, it was held that a
petition for a rehearing filed during the term, and actually en-
tertained by the court, suspended the operation of a decree in equity
until the petition was disposed of. In Cambusten v. U. 8, 95 U.
8. 287, by implication, the same doctrine was held; but it was
decided in that case that, if the motion for a new trial is not filed
during the term when judgment was rendered, the time for taking
an appeal runs from the entry of the judgment. In Railway Co. v.
Murphy, 111 U. 8. 488, 4 Sup. Ct. Rep. 497, a judgment of the su-
preme court of the state of Texas was sought to be reviewed by
writ of error. Some six months after the entry of the judgment
in the supreme court of Texas a motion for rehearing was enter-
tained and decided by that court. It was held that the time limit-
ed for writ of error to the supreme court of the United States
did not begin to run until the petition for rehearing was disposed
of. Simjlar decisions have been rendered in the circuit courts
in Rutherford v. Insurance Co., 1 Fed. Rep. 456; Brown v. Evans,
8 Sawy. 502, 18 Fed. Rep. 56. There is nothing contained in the
language of the act regulating writs of error and appeal to the cir-
cuit court of appeals which would render these decisions inapplica-
ble to this case.

The motion to dismiss the writ is therefore denied.

The objection is made that the record contains no bill of ex-
ceptions. We find no difficulty in treating the statement which
was made and filed in aid of the motion for a new trial as a bill
of exceptions, for the purposes of this writ. It contains a state-
ment of what purport to be all of the exceptions taken and al-
lowed on the trial, together with all the evidence relating to the
same. It appears to have been regularly and in apt time settled
and allowed by the trial judge. It contains all the essential fea-
tures of a bill of exceptions.:

The first assignment of error is that the court overruled the ob-
jection made to the question propounded to the Postmaster Kress,
who was successor to Hibbs, when he was asked: “Did you ever
receive any orders from the post-office department in regard to
making any demands on Mr. Hibbs?” It is contended that, since
the orders were in writing, they were themselves the best evi-
dence of their contents. It is a sufficient answer to this ob-
jection to. point to the fact that the question did not call for the
contents of the orders. It called simply for information about the



‘83’2‘ ' - FEPERAL REPORTER, vol. 57.

receipt of the orders from the post-office department. The answer
to the question was properly made by parol, and it would have
been a sufficient answer if the witness had said either “Yes” or
“No.” - The fact that he proceeded to set forth something of the
contents or purport of the orders does not affect the question
of the correctness of the ruling upon the objection. If the witness
went too: far, the remedy was by motion to strike out that por-
tion of his answer.

It is claimed that the court erred in admitting copies of the ac-
count current and the money-order account of Hibbs with the
post-office department. These copies were transcripts from the
books of account of the department, duly authenticated, under the
seal of the treasury department, and were competent ev1dence Ob-
jection was made to their introduction upon the ground that the
defendants had made demand for copies thereof by notice served
upon counsel for the United States, and that no copies had been
furnished; also upon the ground that the action was brought npon
forged money orders, and no copies of the forged orders had been
set forth in the complaint. The objections were overruled on the

trial, upon the grounds, as stated in the bill of exceptions, (1) that
the suit was one upon a bond, and not upon account, and that, there-
fore, the items of the accounts could not be requlred under the pro-

. visions of section 4209 of the Revised Laws of Idaho, (St. 1887;)
(2) that it nowhere appeared in the case that such demand for copies
had been duly signed by an attorney of record in the suit or served
upon the counsel of the Uunited States; (3) that it does not appear
that the suit was brought upon forged money orders. There is
nothing contained in the bill of exceptions to contravene these
statements of the trial judge, and the reasons so stated for over-
ruling'the objections were amply sufficient.

It is assigned as error that the court sustained objections to ques-
tions propounded to one of the defendants, by which the defendant
sought 'to adduce testimony tending to prove that certain moneys
had been ‘paid by the sureties, or through their instrumentality,
to the government, on account of Hibb’s liability after his removal
from office. This evidence was properly excluded. Section 951
of the Revised Statutes clearly points out the course to be pur-
sued by a surety claiming a credit:

“In suits brought by the United States against Individuals, no credit shall
be admitted upon trial except such as appear to have been presented to the

accounting officers of the treasury for their examination, and to have been
by them disallowed in whole or in part.”

There had been no attempt to comply with this statute. The
contract of the defendants whereby they became sureties for Hibbs
as postmaster was made with reference to the provisions of the
law concerning the defenses they might make in case of a breach
of the bond, and the evidence they might introduce in aid
thereof. The statute just quoted entered into, and became part of,
their contract.. The rule therein provided was a reasonable one,
Its binding force has been recognized by the courts.  U. 8. v. Gil-
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more, 7 Wall. 492. Tt is contended, however, that section 951 does
not apply in this case, for the reason that the evidence so excluded
would have proven, not credits, but actual payments of money upon
account of the postmaster’s liability. We are unable to concede
that a distinction exists between a claim for payment in cash
and a claim for a credit. When we consider the object of the
statate, which evidently was designed to prevent the introduction
of evidence to reduce the liability of individuals in cases of this
kind until the department should have had an opportunity to ex-
amine into the nature of the claim, and reject or allow the same,
there is equal reason to apply the statute to payments claimed
to have been made in cash as to counterclaims or offsets, and, in
the plain meaning of the language employed in the statute, a claim
for a credit would include any payment of cash which would reduce
the liability of the sureties. The payments which the defendants
sought to prove in this instance were evidently those pleaded in
their amended and supplemental answer, and consisted of moneys
which they alleged had been collected by the United States, and
were either taken from the person of Hibbs when he was captured,
or were collected from certain banks, all of which, the answer al-
leges, the defendants are entitled to have applied “as a credit” upon
the bond. Here we have the defendants’ own construction that
these alleged payments were properly defined as “credits.”

It is claimed that the court erred in directing the jury to return
a verdict for the plaintiff. According to the bill of exceptions, the
plaintiff introduced sufficient and competent evidence to prove a
shortage in the accounts of Hibbs with the government, largely
in excess of the penal sum named in the bond, and a demand upon
the sureties for payment. The execution and validity of the bond
were admitted in the pleadings. The only evidence introduced by
the defendants was testimony to prove, that through the instru-
mentality of one of the defendants, the government had received
large sums of money which had been taken from the person of
Hibbs, and collected from certain banks. It was not disputed that,
after these sums had been credited upon Hibbs’ account, he was
still indebted to the United States in a sum exceeding the penalty
of the bond. The defendants endeavored to have these sums, so
realized through their agency, credited upon their liability on
the bond, rather than upon the general account of Hibbs. This was
a question of law, and was properly disposed of by the court. The
result was that there was no evidence whatever to go to the jury
in behalf of the defendants, and there was no error in instructing
the jury to return a verdict for the plaintiff.

The remaining assignment of errors, that the court erred in over-
ruling the motion for a new trial, cannot, for reasons elsewhere
stated in this opinion, be considered by this court.

There being no error in the trial below, the judgment is affirmed.

v.57F.n0.7—53
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A. B. DICK CO. v. FUBRTH.
{Circuit Court, D. New Jersey. July 11, 1803.)

1, PATENTS FOR INVENTIONB—INVENTION—STENCIL SHEETS.

Letters patent No. 377,708, issued February 7, 1888, to John Broderick,
for a “prepared sheet for stencils,” consisting of a thin, highly porous sheet
of material, such as Japanese dental paper, or yoshino, coated or impreg-
nated with a soff waxy substance, such as paraffine, which, when the
sheet is pressed upon by a writlng or Qrmtlng instrument, will be dis-
placed on the lines of impression go as to” leave them open to the passage
of ink through the pores of the sheet, {pvolve patentable invention over
the devices of the prior art in which sheets of material were coated with
hard wax, as in patent No. 332,800, issued December 22, 1885, to David
Gestetner, and then rendered pervious to ink on the lines of the letters by
cutting away the body of the sheet, or by puncturing it with a proper
Instrument.

2, BAME—SUFFICIENCY' OF SPECIFICATIONS.

There is no defect or insufficlency in the specifications of the Broderick
patent such as would prevent those skilled in the art from making and
using the same; and the patent is not objectionable on this ground.

8. BAME—INFRINGEMENT—ESTOPPEL—FALSE MARKING.

An applicant for a patent caused to be stamped upon some of the ar-
ticles sold the words: ‘Pat. July 6,188G. Pats. applied for.” The patent
of July 6, 1886, had been granted to the applicant for a different article,
but the words were used by advice of counsel, under a misapprehension
of the law, and without any intentlon to deceive the public. Held, that
these words might be rejected as mere surplusage, and the applicant was
not estopped from suing a subsequent infringer, although the stamping of
an unpatented article as patented is forbidden by Rev. St. § 4901,

4 SaME—SUIT FOR INFRINGEMENT—TECENICAL DEFENSES.
Where the defense to a suit for infringement is purely technical in
character, a court of equity should not give effect thereto, unless the
proof upon which the technlcality is based is ample and satisfactory.

In Equity. Bill for infringement of a patent. Decree for com-
plainant.

D. H. Driscoll, for complainant.
J. A. Beecher, for defendant.

GREEN, District Judge. The complainant, the A. B. Dick Com-
pany, filed its bill of complaint in this cause against the defend-
-ant, William G. Fuerth, to restrain an alleged infringement of let-
“ters patent No. 377, 706 granted to one John Broderick, February
7, 1888, for a “prepared sheet for stencils,” the title to which, by
mesne ass1gnments is now in the complainant. In the spe(nﬁca.-
tions of the letters patent Mr. Broderick declares that he has in-
vented certain new and useful improvements in preparing sheets
‘for stencils or transmitting printing sheets; that in the practice of
his invention he employs a thin' porous sheet of material, impreg-
nated or coated with a gummy or waxy substance, or other ma-
tetial impervious to ink, and of such’ porosity, and a gummy or
waxy filling of such cons1stency, that when the impregnated or



