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determine what rights, if any, the third parties claimant of the
goods levied upon may or may not have against the sheriff, nor, in
advance of a final adjustment of all possible claims in such form
as would be binding upon all parties, should it interfere with the
security the sheriff has obtained from those who required him to
take the responsibility of levy. That the complainants entered
into a most improvident contract with the surety company, or that
the latter is acting unconscionably in retaining their cash as col-
lateral security, when all chance of the company’s being called on
to respond is at an end, does not alter the situation, so far as the
sheriff is concerned.

LOEB et al. v. HENDRICKS, Collector.
(Circuit Court, 8. D, New York. September 14, 1893.)

CusToM8 DUTIES—EXCESSIVE VALUATION—STATUTORY REMEDY EXCLUSIVR.

Under the customs. administrative act of June 10, 1890, § 13, which
provides for an appeal to the board of general appraisers if the im-
porter 18 aggrieved by valuation of the import, and section 25, which de-
clares that no action shall be against the collector in any case in which
the importer I8 entitled to appeal under the provisions.of the act, the
remedy by appeal from an appraisement s exclusive, and an action can-
not be maintained against the collector to recover an alleged excess of
duties ‘'pald on a valuation advanced by an appraiser over the invoice
value of imported merchandise, '

‘At Law. Demurrer to complaint for want of jurisdiction. Sus-
tained.

On an importation and entry of cotton embroideries from St. Gall, Switzer-
land, by Loéb & Schoenfeld, at the port of New York on November 7, 1891,
the Invoice of the goods was transmitted by the collector to the appraiser
of the port for appraisement. The complaint in the action alleged that the
appraisement was not conducted according to law; that the appraiser made
no attempt to appraise the market value of the goods, but proceeded in an
irregular, arbitrary, and illegal manner to appraise the cost of production

- thereof, and made an addition to the invoice value of sald merchandise of
3 per cent., purporting to be for general expenses; that the collector liqui-
dated the duties upon such illegal advanced valuation returned by the ap-
praiser, which liquidation was therefore alleged to be wholly null and void.
The collector assessed and eollected the duties on the advanced valuation,
and the importers brought suit directly in the United States circuit court
against the collector to recover judgment for the alleged excess. The United
States attorney, on behalf of the collector, filed a demurrer to the complaint,
en the ground that the court had no jurisdiction of the cause of action therein
alleged against the defendant. C

The act of congress of June 10, 1890, relative to the collection of customs
duties, contains the following provisions: “Sec. 13. * * * The decision of
the appraiser or the person acting as such (in cases where no objection is
made thereto, either by the .collector, or by the importer, owner, consignee
or agent,) or of the general. appraiser in cases of reappraisement, shaill be final
and conclusive as to the dutiable value of such merchandise against all
parties interested therein, unless the importer, owner, consignee, or agent of
the merchandise shall be dissatisfled with such decision, and shall within
two days thereafter, give notice to the collector in writing of such dlssatls-
faction, or unless the collector shall deem the appraisement of the mer-
chandise too low, in either case the collector shall transmit the invoice and.all
the papers appertalning thereto to the board of three gemeral appraisers,
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which shall be on duty at the port of New York, or to a board of three gen-
eral appraisers who may be designated by the secretary of the treasury for
such duty at that port or at any other port, which board shall determine
and decide the case thus submitted, and their decision or that of a majority
of them, shall be final and conclusive a8 to the dutiable value of such mer-
chandise against all parties interested therein, and the collector, or the
person acting as such, shall ascertain, fix, and liquidate the rate and amount
of duties to be paid on such merchandise, and the dutiable costs and char-
ges thereon according to law.” “Sec. 25. That from and after the taking
effect of this act no collector or other officer of the customs shall be in any
way liable to any owner, importer, consignee, or agent of any merchandise,
or any other person, for or on account of any rulings or decisions as to
the classification of said merchandise or the duties charged thereon, or the
collection of any dues, charges or duties on or on account of said mer-
chandise, or any other matter or thing as to which said owner, importer,
consignee, or agent of such merchandise might, under this act, be entitled
to appeal from the decision of said collector or other officer, or from any
board of appraisers provided for in this act.”

Henry C. Platt, Asst. U. 8. Atty., in support of the demurrer.

(1) There is no longer any right of action at common law by an importer
against collectors of customns for the recovery of an alleged excess of dutles.
Cary v. Curtis, 3 How. 236; Arnson v. Murphy, 109 U. 8. 238, 240, 241, 3 Sup.
Ct. Rep. 184; Hager v. Swayne, 13 Sup. Ct. Rep. 841, 842; section 29, Act
June 10, 1890; U. S. v. Davis, 4 C. C. A, 251, 54 Fed. Rep. 155, 156.

(2) There is now no statute under which this action against the collector
is authorized to be brought in the United States circuit court. The act of
February 26, 1845, was the first act giving exclusive statutory right of ac-
tion. It was repealed by the act of June 30, 1864. Barney v. Watson,
92 U, 8. 449, The act of June 30, 1864, was repealed by the Revised Stat-
utes, (section 5596.) The statutory right of action provided for in the Revised
Statutes was repealed by section 29 of the act of June 10, 1890, wherein a
new and exclusive remedy was provided by a new procedure. In re Sherman,
55 Fed. Rep. 276, 277. This repeal did not revive the former acts of 1845
or 1864, nor revive the common-law right of action which was abrogated
by the act of 1839, (chapter 82, § 2.) V. S. v. Philbrick, 120 U. 8. 52, 57, 58,
7 Sup. Ct. Rep. 413. The exclusive remedy of an importer for a review of
any advance in the invoice valuation by the appraiser is plainly pointed out
in section 138 of the act of June 10, 1890,

(3) The collector is by law relieved from such actions against him in the
United States circuit court. Section 25, Act June 10, 1890. This exemption
is not confined to those matters as to which the importer can now appeal
from the decision of the board of general appraisers to the United States
circuit court, under the provisions of section 15 of the act of June 10, 1890,
but covers all matters as to which the importer is entitled to appeal from
the decision of the collector or other officer. Section 25, 1d. The appraiser
is an officer. He is appointed by the president. 14 Stat. 303; sections 6,
7, e. 284, Act July 27, 1866. The imiporter is now entitled to appeal from
the appraiser to the board of general appraisers, whose decision as to
dutiable valuation is final and conclusive. Section 13, Act June 10, 1890:
Passavant v. U. 8, 148 U. 8. 214, 13 Sup. Ct. Rep. §72; U. 8. v. Strauss, 55
Fed. Rep. 388, 390.

W. Wickham Smith, for plaintiffs,

(1) A collector of customs was suable at common law for money extorted
colore officii from a merchant, and paid under protest. Eliott v. Swartwout,
10 Pet. 137. '

(2) The repeal of the acts of 1845 and 1864 and of the Revised Statutes
leaves the importer just where he was before they were enacted.

(3) Section 25 of the act of June 10, 1890, does not take away the common-
law right of action against the collector in a case which does not relate to the
classification of merchandise or the rate of duty chargeable thereon.
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* LACOMBE, Circuit Judge. The langusge of section 25 of the
customs administratlve act of June 10, 1890, is controlling of this
case. - Its phraseology is comprehenswe, its exempt:lon of the col-
lector from personal liability to the importer is plain; and the act
was one which it was within the power of congress to pass. The
suggestion that the importer in a case involving the appralsement
of merchandise has no right of appeal from the board of general
appraisers is immaterial. He is, under this act, entitled to appeal
from the decision of the collector, and in such case the statute se-
cures the collector exemption from personal suit.

Demurrer sustained,

ey

Tn re LANGFORD.
(Circuit Court, D. South Carolina. August 21, 1893.)

1. ]NTOXICATING LiQuors—EFFECT OF WILSON ACT.

The Wilson act (26 Stat. 313) puts an imported package of Intoxicating
liquors, whether in its original shape or otherwise, under the pollcé power
of the state “upon arrival in such state,” precisely as other intoxicating
liquor in the state is subject to the police power.

9, SaME—MEAKING OF “UPON ARRIVAL.”
The, expression, “upon arrival in such state," means neither on entrance
within the borders of the state, nor on delivery to the consignee, but
on reaching its destination. i

8. BAME-~DISPENSARY ACT—CONSTITUTIONALITY—PoL1cE POWER. |
The South Carolina dlspensary act, (approved December 24 1892,) § 25,
subisecs. 1, 8, 4, require knowledge on the part of a person charged that
the intoxlcating liqguor was intended for sale; but subdivision 2 makes it
a criminal offense for any servant, agent, or employe of a special class
of common ecarriers to remove from a car any intoxicating liquor what-
ever, without any qualification as to knowledge that it is intoxicating
liquor, or that it is intended for sale, and without attaching any crim-
inality to the person receiving the liquor from the carrier. Held, that sub-
division 2 discriminated, in singling out one class from the whole com-
munity for punishment, and was not within the exercise of the police
power, under Const. 8. C. art. 1, § 12, which provides that no person shall
be liable to any other punishment for any offense, or be subjected in law
to any other restraints or disqualifications in regard to any personal rights,
than such as are laid on others under like circumstances.

4, SAME—VALIDITY—INTERSTATE COMMERCE.
- The South Carolina dispensary act, § 25, subsec. 2, not being an exer-
cise of police power, the section contravenes the interstate commerce
‘act and the fourteenth amendment, and is void.

5. COurRTs—8TATE AND FEDERAL—COMITY.

‘Where a federal court has jufisdiction in a case of great moment to the
parties  and to the public, and can speedily hear the case, and give the
desired relief, the case should not be left to the determination of a state
court because of the comity between the state and federal courts.

Application by D. M. Langford for discharge from custody on re-
turn of writ of habeas corpus. Granted.

Cothran, Cothran & Wells, for petitioner.
D. A. Townsend, Atty. Gen., and Mr. Ansel, for respondent.

SIMONTON, District Judge. This case comes up upon petition
for habeas corpus, the writ, and the return thereto. The peti-



