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writing, that it be arbitrated. There was a difference between the
parties, and the company demanded arbitration; but the assured
sought to impose further conditions, and the arbitration failed. In
that case the court held that the insurance company, after making
a demand, had an absolute right to arbitration. In this case the
right was absolute without any demand, by the terms of the policy
itself. TFor the reasons above stated the motion for a new- trial
must be overruled.

WHITLOCK v. COMER.
(Circuit Court, D. South Carolina. August 17, 1893.)

CARRIERS—INJURIES TO PASSENGER —CONTRIBUTORY NEGLIGENCE.

An adult male passenger, waiting for a railroad train to come to a full
stop before attempting to alight, who, when directed and required by
the conductor, jumps from the moving train, when it is obvious that he
cannot do so with safety, and thereby sustains injuries, cannot recover
damages for such injuries.

At Law. Action by W. J. Whitlock against H. M. Comer, re-
ceiver of the Port Royal & Western Carolina Railway Company,
for personal injuries. Defendant demurs to the complaint. Sus-
tained.

Haynsworth & Parker, for plaintiff.
Joseph Ganahl and M. F. Ansel, for defendant,

SIMONTON, District Judge. This case is by a passenger on a
train of the defendant, injured by jumping off the train while in mo-
tion. He had purchased a ticket to High Point, a station on the
railway. The question comes up on oral demurrer to the complaint.
The plaintiff is an adult, and a male.

The action is for negligence. The gist of it appears in the third
paragraph of the complaint:

“That on arriving at High Point the said receiver, through gross negligence,
failed to stop his train of cars sufficiently to allow the plaintiff to alight with
safety and convenience, but, on the contrary, when the plaintiff was waiting
for the train to come to a full stop before attempting to alight, the said re-
ceiver, through his servant, the conductor of said train, without bringing said
train to a stop, in reckless disregard of what was due the plaintiff, directed
and required him to alight by jumping, and that in attempting so to do the
plaintiff was thrown violently upon the ground, head foremost, and seriously
injured about head, shoulders, and chest.”

The defendant, when the complaint was read, interposed an oral
demurrer that the complaint does not state facts sufficient to
constitute a cause of action.

‘When a passenger, upon a train which is approaching the place at
which he expects to get out, jumps from the train while it is in
motion, and suffers injury, his right to recover depends upon circum-
stances. If the danger attending his mode of leaving the train
is so obvious that a prudent man would not encounter it, then the
accident is the immediate result of his own action, and he cannot
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récover..: The: fact that he acted upon the advice or urgency or
instruction: of the: conductor of the train will not change the char-
acter 'of the act. 2 Beach, Ry. Law, p. 987; Patt. Ry. Acc. Law,
D. 21, § 23, and cases quoted; Railway Co. v..Schaufler, 21 Amer.
& Eng. Ry. Cas. 405. The plaintiff, in stating the facts on which he
relies, says that-at the time of the happening of the accident the
train- had not stopped sufficiently for him to alight with safety and
convenience, 80 it was obvious to him that the attempt to get
off would be accompanied with danger. He further states that he
was waiting until the train could come to a full stop before at-
tempting to alight, so he knew when he could alight without
danger; that the conductor nevertheless directed and required him
to alight, in reckless disregard of what was due to him. This
emphasmes the fact that the danger was obvious, so obvious that
the instriction of the conductor was in reckless disregard of what
was due to the passenger,—so much so that no man of ordinary
prudence would encounter it; yet he jumped from the train. Noth-

ing that the conductor said by way of advice or direction can re-
lieve him of the consequence of his own act. Jones v. Railroad Co.,

95 U. 8. 439,

The demurrer is sustamed

COOPER v. SUN PRINTING & PUBLISHING ASS'N,
(C;rcuit Court, 8. D. New York. September 27, 1893.)

LisEL—Ex0EssIVE VERDICT—MOTION TO SET ASIDE.
The damages which a jury may award in an action for libel being not

only ¢compensatory, but, where malice or its equivalent (gross negligence)
is found, dlso punitive or exemplary, the court will not set aside a ver-
dict of $2,500 in favor of the plaintiff, a girl of 16, for a libel published in
‘a newspaper charging her with having eloped with a married man.

At Law. Action by Caroline Cooper, an infant, by her next
friend, dgainst the Sun Printing & Publishing Association, for
damages for the publication of a libel in the Sun newspaper of
October 3, 1891, charging the plaintiff, a girl of 16, and a resident
of Danbury, Conn., with having eloped with Charles W. Bennett,
a married man. The jury returned a verdict for the plaintiff for
$2,500. Motion to set aside verdict as excessive. Denied.

Thomas E. Rochfort, for plaintiff,
Franklin Bartlett, for defendant.

LACOMBE, Circuit Judge. That in actions for libel the dam-
ages whicli a jury may award may be not only compensatory, but,
where ‘malice or its equivalent (gross negligence) is found, may be
punitive or exemplary, seems to be a proposition so abundantly
settled by authority as to call for no extended discussion. - The
excerpts from the charge to which defendant on this motion calls
attention correctly state that proposition; and, for any error in



