556 FEDERAL REPORTER, vol. 57.

collision with the engine or cars of a railroad corporation at a
crossing. Kaminitsky v. Railread Co., 25 8. C. 53, does not en-
large the. language of this section. That case only holds that,
when one is injured in his person by collision with a train at
a pubhc crossing, it makes no difference whether he placed his
person in the path of the collision, or whether he was thrown
from a. vehicle under the train, by reason of the fright occasioned
by the train in the animals drawing the vehicle. This section has
no place in this case., The motion for a new trial is overruled.

-

HERCULES IRON WORKS v. DODSWORTH et al
(Circuit Court, 8. D. Ohio, W. D, . October 2, 1893.)
No. 4 481,
1 SA;I,E. — W ARRANTY—ACCEPTANCE.
n'ice machine was furnished under a written contract specifying the
varwﬁs parts, and a guaranty to ‘produce 25 tons of ice ‘daily. The
.buyer -operated the same from the 1st of June until September, when
~he notified the seller that it did. not fulfill the contract," and was not
accepted, and requested its removal. The seller declined the request,
clalmlng that the machine was a full compliance with the contract, and
had been dccepted In July. Afterwards the purchaser continued to use
the machine through the fall and during the entire ice season of the
- two following years. Held, that this conduct was an acceptance of the
machine, and the seller could sue on the contract; the buyer’s only rem-
edy being to recoup from the stipulated price—First, any sums required
to' cure ‘defects in the parts specified in the contract; and, second, the
difference in value betwéen a machine of the actual capa»city of the one
in controversy and a 25-ton machine.

2. EVIDERCB—WEIGET AND SUFFICIENOY—EXPERT TESTIMONY.

The court will not set aside a verdict based upon conflicting evidence
of experts as to the capacity of a machine, especially when the evidence
of the defeated party’s experts ‘was weakened by manifest exaggera-
tions and inconsistencies.

At Law. Action by the Hercules Iron Works against Caleb
Dodsworth and others to recover the contract price of an ice ma-
chine.” "There was a verdict for plaintiff, and defendants now move
for a new trial. Motion overruled.

R. 8. Fulton and Harmon, Colston, Goldsmith & Hoadly, for
plaintiff.

t Frank O. Suire, Drausin Wulsin, and Wm. Worthington, for de-
.fendants. '

TATFT, Clrcuit Judge. A verdict was rendered by a jury duly
1mpaneled in favor of the plaintiff, the Hercules Iron Works, for
the 'purchase price of an ice machine furnished by plaintiff to de-
fendants under a written contract and guaranty, less certain cred
its which, plaintiff conceded, should be allowed on the claim. The
contract described the machme to be furnished by specifications of
its varieus:parts, and contained the warranty “that the machine
shall;be capable of producing 25 tons of good, crystal, merchantable
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ice each twenty-four hours of continuous operation, provided it is
kept in good order and properly handled, and the temperature of the
condensing water is not above 60 degrees Fahrenheit.” The answer
set up that the machine furnished had not been a compliance with
the contract; that the machine furnished was not the article pur-
chased; and that plaintiff had been notified that the machine was
not accepted, and must be removed. It appeared beyond con-
troversy that the machine was ready for operation about June
1, 1890; that it was operated during the summer and fall of
that year; that the ice made was sold by and for the benefit cf
the defendants; that in September defendants sent word to plain-
tiff that the machine furnished did not fulfill the contract in any re-
speet, and was not accepted, and requested its removal; that plain-
tiff declined to remove the same, claiming that there had been
a full compliance with the contract on its part, and that the
machine had been accepted by defendants in the July previous;
that, after this correspondence, defendants continued to make ice
with the machine during the remainder of September and October,
1830, and during the entire ice seasons of 1891 and 1892, and to
sell the ice thus made for their own benefit. It was contended
on the part of defendants that, if the machine failed in any material
respect to fulfill the description of it in the contract, then this
action, which was on the contract, must be defeated. In view
of the evidence, the court déclined to submit this issue to the jury.
It appeared that the machine, described by parts in the contract,
had been supplied in substantial compliance with the contract.
Some of these parts were claimed to be defective, but none of
the defects, if they existed, were of a character which could not
be remedied by repairs at a cost very small in comparison with
the cost of the machine.

It also was strongly contended that the machine would not make
25 tons of ice a day, and that failure in this was a failure in iden-
tity of the article furnished with that agreed to be furnished, so
that recovery could only be had on a quantum valebat after de-
fendants had declined to accept the machine under the contract,
even if they subsequently kept and used the machine as their
own. The court refused to take this view of the case, but charged
the jury that the course of the defendants was an acceptance of
the machine under the contract, which made the defendants lia-
ble for the contract price, but that they might recoup from that
price damages of two kinds: First, the equivalent of the sum re-
quired to cure defects in the machine, as described by parts in the
contract; and, second, the differences between the value of the
machine producing the amount of ice per day it could produce
and its value if it had been a 25-ton machine. It will not be neces-
sary to review the correctness of this view of the law, for it was
fully argued at the trial, and the conclusion reached only after
full consideration. Counsel for defendants suggest that they were
misled by some observations of the court early in the trial as to
tha rule of law on the general subject into thinking that the court
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would submit to the jury the issue as to the identity of the machine
furnished with that described in the contract, and that, relying
on the merits of this issue, they did not adduce evidence of the
difference in value between the machine furnished and that con-
tracted to be furnished. The remarks referred to, in my opinion,
cannot be reasonably construed to indicate any such intention on
the part of the court. The issues to be submitted could only be
determined after the evidence had all been put in. The admitted
facts. at, the close of the evidence showed that the defendants had
actually accepted and used the ice machine which the plaintiff
had furnished in attempted compliance with the contract. 'The
machine furnished corresponded substantially in respect to size,
form, measurements, material, and otherwise with that described
in the contract. It would have been entirely proper for defend-
ants to have introduced evidence of the value of the machine
furnished, and of that to be furnished, whatever their contention
as to a'complete defense to the contract. They could not foresee
'with certainty what view the jury might take of the issue upon
which their main contention was rested, even if the court had sub-
mitted it to the jury. If they were content to risk the decision
‘of the jury on this issue, they risked also the action of the court
in respect to the sufficiency of the evidence to raise the issue.

. The main argument in support of the motion for a new trial is
based on the claim that the verdict is against the weight of the
‘evidence. The verdiet.was for the full amount claimed. The jury
could not have returned the verdict without finding that the ice
machine furnighed would make 25 tons of ice in a day, in con-
tinvous operation, when properly handled, This finding, counsel
for defendants claim, is 8o clearly against the weight of the evidence
as to require the court to set it aside. The machine in question
wag a “compression” machine; that is, the ammonia gas was re-
.duced to a liquid by pressure effected in a “compressor,” and the
cold was produced in this process of reduction. The liguid am-
monja. was forced through coils of one-inch iron pipe, placed in
rows in a large tank of brine, and reduced the brine to a tempera-
ture varying from 10° to 17° Fahrenheit. In the tank of brine,
.or freezing tank, and between the coils of pipe, (which were 23 in
number, 6 pipes high, and ran the width of the tank, 413 feet,) were
440 galvanized iron cans, 11 inches wide, 22 inches long, and 36
inches deep, in which was placed the water to be made into ice.
The heat of the water was extracted by the low temperature of
the brine, and after a certain number of hours the water was
frozen into a solid and clear cake, weighing on the average 250
pounds. It is said by counsel for defendants to be established by
the great weight of the evidence that the amount of pipe pro-
vided in the contract, and furnished under it, was not enough to
make 25 tons of ice & 'day. The only evidenee to support this
contention is that of one Rinman, the superintendent of the Bly-
myer Ice Machine Company, which makes a machine operating on
a_different principle from that of the plaintiff. Instead of re-
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ducing the ammonia gas to a liquid by pressure, this change is
brought about by absorption, and water is an agent in the process.
The witness had had some little experience 10 or 12 years ago
with compression’ machines. He said that, to produce a ton of
ice a day, from 315 to 330 lineal feet of 1- 1nch iron pipes were re-
quired for circulating the ammonia through the brine. This would
require from 7,875 to 8,250 feet of pipe. In the machine furnished
there were but 5,727 feet of pipe in the freezing tank. If Rin-
man’s statement be true, then the machine as furnished could
not furnish more that 5727-7875 of 25 tons a day; that is, not
more than 1818 tons. As the capacity of the machine by actual
use by defendants, at various times, for several days of contin-
uous operation, averaged 22 tons a day, the evidence of Rinman
is shown to be unreliable to the extent of at least 3 tons a day.
Counsel for defendants, when this was pointed out by opposing
counsel, frankly admitted that Rinman had put his requirement
of pipes too high. If he has made an error at all in the matter,
it is difficult to see how his statement can be qualified or recon-
ciled with facts, apd then have any weight to overcome the evi-
dence of the experts engaged in making plaintiff’s machine, who
say that the amount of pipe furnished was ample for the produc-
tion of 25 tons. At least, it is obvious that, upon this part of
defendants’ contention, the answer of the jury against defendants
is sufficient.

But it is said that the number of cans, and therefore the size
of the freezing tank, was not sufficient to produce 25 tons of ice
in 24 hours. The argument is this: It is said to be estab-
lished by Rinman and Zoast, and also by McDonald, that it takes
60 hours to freeze a can of water 11x22x36 into a solid cake of
ice. Now, to make 25 tons of ice a.day, the machine would have
to freeze solid 200 cans of 250 pounds each, or 8} cans an hour.
To pull 84 cans an hour when it requires 60 hours to freeze a can,
there would have to be 83x60 or 500 cans in the different stages
of freezing, instead of the 440 cans actually supplied. The capac-
ity of a freezing tank of 440 cans of a size 11x22x36, on this theory,
would be ‘—‘——-73; cans an hour, or 24x74}—176 cans of 250 pounds
each,—that is 44,000 pounds, or 22 tons. This is a mathematical dem-
onstration that the machine was not up to the guaranty if the
premise of the argument is established that it takes 60 hours to freeze
a can of water 11x22x36 inches in dimension. This is shown, it is
said, by Rinman, Zoast, and McDonald. Rinman says that, to
freeze such a can of water with brine at more than 124° Fahren-
heit, he would require at least 68 hours. The temperature of the
brine in this machine was generally more than 121°, and was in-
tended to be. Rinman says that, at less than 121° brine tempera-
ture, he would require 63 hours. Zoast says that at the Cincinnati
Cold Storage Company, when he operated as engineer a compres-
gion ice machine, known as the “Arctie,” it took 60 hours to freeze
cans of ice containing 300 pounds of water, and of dimensions
104x22x38, with a brine temperature of from 16° to 18°, MecDonald
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did not say that it would require 60 hours to freeze a can of water
in plaintiff’s machine. "What he said was that in beginning the
operation of the machine with the water, brine and ammonia, all in
the normal state, it would take from 60 to 75 hours to freeze a
can solid. With reference to the time required for freezing
cans in continuous operation with other cans partly frozen and
brine temperature 17° or lower, he said that the different sys-
tem or machines varied from 48 to 60 hours in their freezing
period. The necessary effect of McDonald’s evidence, and that
of Knox, another expert of plaintiff, was that 62 or 53 hours was
enough to freeze a can solid in plaintiff’s machine. Now, it is
said that the time of freezing with the brine at a constant tempera-
ture must be the same in every machine, because the difference
in the machines is only in the method of reducing. the temperature
. of the brine, and cannot be in the action of the brine -thus re-
duced in temperature upon the water; for that process is wholly
natural, and can only vary with the size and shape of the can and
the temperature of the brine. Concede that this is true; I do
not think that the weight of evidence is clearly in favor of 60
hours as a freezing period. Rinman’s evidence upon this point
is weakened exactly as it was upon the question of the necessary
amount of pipe. It is conceded that. plaintiff’s machine could
make 22 tons a:'day with 440 cans, at a brine temperature of more
than 124°. Rinman’s 68 hours’ freezing period, for 22 tons’ daily
production, would require 499 cans of the size used by plaintiff,
and, even if his figures are put at 63 hours for the freezing period,
the machine should have 462 cans to produce 22 tons of ice. Rin-
man is clearly wrong in stating that it would take 68 hours to
freeze plaintiff’s cans. Why should his estimate be reduced to
60 when he did not do it himself?

Then take Zoast’s figures. He differs widely from Rinman. His
temperature he puts at from 16° to 18°. His size of can contains
300 pounds of water; i. e. one-sixth larger than plaintiff’s can.
Confessedly, the size of the can, if thicker or broader, materially
affects the freezing period. The dimensions of his can as he gave
them were 104x22x38. If the water in them weighed 300 pounds,
he has made an error in his size dimensions, because plaintiff’s cans
are 11x22x36, and the water they contain weighs 250 pounds. If
the thickness dimension of the Arctic were 13 inches, instead of
11, the difference in weight would be about 50 pounds, and the
reason for a longer freezing period than in plaintiff’s machine might
be explained. However this may be, Zoast has made an error
somewhere. He differs radically from Rinman in his freezing pe-
riod. Such evidence does mnot so clearly establish a necessary
freezing period longer than 52 or 53 hours as to require the court
to say.that the jury, in disregarding it, and in crediting the wit-
nesses for plaintiff, violated its duty.

Finally, there was a test made by plaintiff’s engineer, Knox. It
is said that neither in this test nor in the subsequent operation of
the machine was it able to produce 25 tons of ice a day in contin-
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uwous operation. It appears that Knox ran the machine for a
period of 59 hours upon the 2lst, 22d, and 23d of July, 1890, and
produced 25 tons for one 24 hours, and 28 tons for the second
24, But it is said that this was not a proper proof of the capac-
ity of the machine in continuous operation, because for 12 hours
before beginning it he allowed the freezing tank to continue at a
temperature of from 16° to 10°, and during that time drew no
cans of ice at all, and also because, when he finished his test,
the temperature of the brine had risen from 10°, at the beginning,
to 17°, indicating that a continuance of the operation would have
increased the temperature of the brine beyond 17°, and prevented
the constant production of ice. Both criticisms are just, but, as
opposed to them, it may be properly urged that the required capac-
ity was exceeded. The further operation of the machine by de-
fendants’ men developed at times a capacity of 233 tons, and on
one occasion of more than 25 tons. Sometimes the daily yield is
explained by a storing of low temperature through a failure to
draw cans the day before, and in other instances it is not.

Plaintiff contended that the failure to constantly produce 25
tons a day was due to careless and improper handling of the ma-
chine, to imperfect insulation of the freezing tank, and to bad
oil used in lubricating the joints, ete. It was claimed on plain-
tiff’s behalf that the insulation had been rendered imperfect by
a failure of defendants to comstruct a foundation in accordance
with the plans and specifications furnished by plaintiff under the
contract, and evidence was adduced tending to show this. It was
claimed that defendants did not buy the oil which plaintiff’s engi-
neers directed them to use. Whether these causes existed, and
whether they fully accounted for the failure of the machine to do
its guarantied work, were questions for the jury to decide, Many
circumstances tended to show to the jury that much of the trouble
in the construction and operation of the machine was due to the
interference of Caleb Dodsworth, the managing defendant, in the
operation of the machine, and his stubborn views of how the ma-
chine ghould be constructed, operated, based on little, if any, expe-
rience in making ice. Counsel for plaintiff dwelt upon this in
addressing the jury, and complaint is made that this misled the jury.
I think that this was a legitimate argument, founded on a great deal
of the evidence, and that it is probably the best explanation of the
failure of the machine to do the work promised. Not only do I
not think that the verdict is against the weight of the evidence,
but I am not prepared to say that I would not have reached the
same conclusion as the jury.

The motion is overruled, and judgment may be entered on the
verdict.

v.57F.no.5—36
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KAHNWEILER et a.l. v. PHOENIX I'NS Cb OF BROOKLYN.
(Circuit Court, D. Kansas, First Division. September 4, 1893.)

1. INSURANCE—PROOF OF Loss.

Faijlure to furnish proof of loss within 80 days after a fire, in accord-
ance with the provision of an insurance policy providing that persons
sustaining loss or damage by fire shall forthwith give notice of such loss,
and within 30 days thereafter render a particular and specific acecount
thereof, does not work a forfeiture of the policy, but merely delays the
date ‘when the loss will become payable,

2. SAME—ARBITRATION—PREMATURE AcTIiON ON Poricy.

The policy also provided that, in case of disagr eement as to the amount
of loss, arbitration should be had, and that no action should be brought
by the assured upon the policy until after an award fixing the amount
of the claim, and further provided that such an award should be a

. condition precedent to an action. Held, that such provision was legal and
enforceable, and the bringing of an action on the policy before arbitration
and award was premature. Hamilton v. Liverpool, L. & G. Ins. Co,, 10

- ‘Sup. Ct. Rep. 945, 136 U. 8. 242, and Same v. Home Ins. Co., 11 Sup. Ct.
Rep. 138, 137 U. S, 370, 385, followed. Vangindertaelen v. Insurance Co.,

- 51 -N. W. Rep. 1122, 82 Wis. 112, distinguished.

8. BaME~DEFENSE TG ACTION ON PoLicy.
The jnsurer was not required, in the event of failure to agree as to

the amount of loss, to demand arbitration, and could avail itself of the
provxsion a.s a defense notwithstanding its denial of llabillty

Action by A B. Kahnweiler & Bro. against the Phoenix Insurance
Company: of Brooklyn upon a fire insurance policy. Judgment for
defendant. . Motion for a new trial denied.

Rossington, Smith & Dallas, for plaintiffs.
_ H. M. Jackson, for defendant.

FOSTER, District Judge. . On or about the 8th day of January,
1887, the plaintiffs’ stock of merchandise was totally destroyed by
fire, exceptmg about $30 salvage. The stock was insured for over
$40,000 in something like 20 different companies. - The defendant
company had a policy of $2,500 on the goods. Shortly after the
fire an adjusting agent of the defendant company made a full inves-
tigation into the circumstances of the loss, and thereupon informed
the plaintiffs that their total loss was $22,700, and further said:
“We have got to go away, and want to settle. -'We have had deal-
ings with your nationality before.” “This amount the companies
are ready to pay,” and he was ready to pay the proportionate part
due from the Phoenix company. The insured replied: “We had
over $45,000 loss, and will not accept any such settlement.” On
the 4th of February the insured wrote to the office of the company,
at Brooklyn, N. Y, for blanks on which to make proofs of loss, and
received an answer from its Chicago office, dated February 7th de-
clining to furnish the blanks. On or about the 23d day of February
the proofs of loss were made out, and were received at the Chicago
office in four or five days thereafter The coinpany made no objection
to the proofs of loss, or the time of making the same, This suit



