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‘ * PAULY v. WILSON.
{Clrcuit Court, 8. D. California. August 21, 1893.)
No. 356,

NEGOTIABLE: INSTRUMENTS—ACTION ON NOTE—PAYMENT—CONVERSION OF COL-
LATERAL SECURITY.

In an action by a bank on a promissory note, it appeared that defendant
delivered as security the promissory note of 8., to which was annexed,
ag collateral security, a certificate of corporate stock in the name of S.;
that defendant, with the consent of 8., agreed that the bank might sell
the stock, and take in place of the note of S. the note of the purchaser,
sécured by the same stock reissued in the name of the purchaser; and that
the bank sold the stock, and took in payment notes secured by the stock,
payable to itself, with which notes defendant had no connection, and
over which he had no control. Held that, as the bank had converted the
stock to its own use, defendant’s note must be credited with the value
of the stock at the time of conversion.

At Law. Action by Frederick N. Pauly, as receiver of the Cali-
fornia National Bank of San Diego, against Warren Wilson, on a
promissory note. Judgment for defendant.

M. T. Allen, for plaintiff.
Conklin & Hughes, for defendant,

ROSS, District Judge, This is a suit upon a certain promissory
note for $9,306.50, with interest, executed by .the defendant on
the 13th of June, 1891, payable three months after date fo the
California National Bank of San Diego, of which the plaintiff is,
and was at the time of the commencement of the action, the duly
appointed, qualified, and acting receiver. This note was a re:
newal of a similar note from the defendant to the bank. At the
time of the execution of the original note given by the defendant
for the money loaned to him, there was delivered by defendant
to the bank, as collateral security for the repayment of the money,
with interest; a certain promissory note of one Smith, to which
was annexed, as collateral security for its payment, a certificate in
Smith’s name for 220 shares of the stock of a California corporation
called the San Diego Sun Company, which collateral continued as
security for the note sued on. It is not ¢laimed that the defend-
ant has ever repaid the money, or any part of it, for which the
note sued on was executed, nor is it pretended that the bank or
the receiver has ever in fact received any part of the principal
thereof, or of the interest thereon; but it is contended on the part
of the defendant that certain transactions were had with respect
to the collateral security which amounted, in law, to a conversion
on the part of the bank of the 220 shares of the stock of the San
Diego Sun Company, claimed to have been at the time worth $40
a share, and to this extent it is said the note of the defendant
should be credited.

The facts in respect to the note of Smith, and the annexed cer-
tificate in his name for 220 shares of the stock of the Sun Com-
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pany, appear to be these: For some reason not appearing, it
was desired by the president of the bank, who was a man named
Colling, and by the president of the Sun Company, who was W. E.
Simpson, to get Smith out of that company, and with defendant’s
consent, as also with that of Smith, Simpson was deputed to find
a purchaser or purchasers for the 220 shares of stock owned by
Smith, and then held, together with Smith’s note, by the bank,
as collateral security for the payment of defendant’s note for
$9,306.50 with interest. Accordingly, Simpson sold 45 of those
ghares, together with 5 other shares, to L. A. Wright, taking in
payment therefor Wright’s note for $2,000, payable three months
after date to the California National Bank of San Diego, and to
A. H. Isham he sold 175 of the shares, taking in payment therefor
Isham’s promissory note for $7,000, payable three months after
date to himself. The certificate for the 220 shares of stock owned
by Smith was thereupon surrendered, and in lien thereof a certif-
icate for 175 shares was issued to A. H. Isham, and a certificate
for 45 shares was issued to L. A. Wright. The certificate to
Isham was indorsed by him, and annexed to his $7,000 note made
payable to Simpson as collateral security for its payment, and the
certificate for the 45 shares issued to Wright, together with a
certificate for the additional 5 shares sold to him, were indorsed
by Wright, and annexed to his note for $2,000 made payable to
the California National Bank of San Diego as collateral security
for its payment. The $7,000 note made payable to Simpson was
by him indorsed in blank, and both notes, together with the an-
nexed certificates of stock, were by him delivered to the bank in
lieu of the Smith note and the Smith certificate for 220 shares.
The note of Smith was thereupon surrendered by the bank to
the defendant, Wilson, and by him to Smith, its maker.

Previous to the sale of the 175 shares of the stock to Isham,
there had been executed in writing by Isham and Simpson the fol-
lowing instrument, marked “A:”

“I, A. H. Isham, of San Diego, California, hereby agree, upon demand, to
indorse for W. E. Simpson to the amount of $7,000: provided, that for such
indorsement I shall receive from said W. E. Simpson $7,000 worth of the San
Diego Sun Publishing Company stock at par, which is $40 00/100 per share,
free of all incumbrance, and that I shall be entitled to my proportion of the
book debts owing to said San Diego Sun Publishing Company, as appear on the
books upon the date of my acceptance of said note for $7,000, and, further,
that said W. E. Simpson agrees and hereby binds himself not to at any
time dispose of any of the stock now held by him in said San Diego Sun
Publishing Company without first offering the same to me, and with a rea-
sonable time—say two week—to arrange for the purchase of same, at the
same price as others are willing to pay for said stock. That the said W. E.
Simpson is now the owner of 260 shares of said San Diego Sun Publishing
Company stock, and the said W. B. Simpson furthermore agrees that he will
not dispose of said stock except the purchaser or purchasers will also agree
to buy the $7,000 worth bf stock as herein mentioned, to be assigned to
me (Al H. Isham) at the same price, terms, and conditions upon which said
W. E. Simpson agrees to sell. The San Diego Sun Publishing Company is
a corporation existing under the laws of the state of California, with a capi-
tal stock of $50,000, and the amount paid up is $20,000. The stock re-
ferred to above is the paid-up stock. This agreement also includes that
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I (A, H. Isham) shall be entitled .to. my proportion: of receipts over and
above expenses from the job office now in operation .in connection with
said San Diego Sun Publishing Company, in proportion as 7 is to 20. The
.notes indorsed to be payable at not more than $1,000 of principal per anoum,
with: interest.
- [Signed] ‘ © . %A, H, Isham.
[Signed] “W. E. Simpson.”

"At the time of the sale of the 175 shares of the stock to Isham,
and as'a part of that transaction, there was executed in writing,
by Simpson and Isham, the following instrument:

“Receivéd of A. H. Isham this day his note for seven thousand dollars in
fulfilment upon his part of contract marked ‘A,’ in consideration of which I
agree to at once deliver to him 175 shares of stock in the San Diego Sun Co.,
paid-up stock, (at forty dollars per share,) the said note to be renewed quar-
terly, and one thousand dollars paid annually on the same until fully liqui-
dated; and I furthermore guaranty, in consideration of his purchase of said
stock, that, in addition to the contract between us marked ‘A, that no con-
tract or agreement in reférence to the disposition or otherwise of the stock
now held by the parties named in contract A shall be entered upon without
the full knowledge and consent of both. This condition also refers to any
intention, to increase the capital of said San Diego Sun Co. Further, that
said A, H. Isham allows the full amount of stock isstted in his name to re-
main as ‘collateral until it is fully released by payment of this obligation;
that is to say, as each payment in gold coin is made of the principal, that a
corresponding amount of stock shall be released. W. E. Simpson further
agrees that no greater charge than $25 00/100 per week shall be made for
his service, unless with the consent of A. H. Isham, and that no one will be
employed in the Sun office at a greater 8alary than $30 00/100 (thirty) per week.
That the stock purchased by A. H. Isham is that once owned by Warren
Wilson, and in.no way lessens the holding of the majority of stock now held
by W. E, Simpson.

'[Signed] “W. E. Simpson.

“Accepted: ) A, H. Isham.”

Defendant agreed with the bank that Simpson should sell the
Smith stock, and take the note of the purchaser or purchasers
for the purchase price, payable three months after date, secured by
a pledge of the stock. Smith also consented that his stock, held
as it was as collateral security for the payment of his note to de-
fendant, should be sold, and when sold he received the surrender
of his note in consideration of the sale of his stock. But defend-
ant’s agreement with the bank was that the note or notes to be
taken for the Smith stock were to take the place of the Smith note
owned by him, and pledged to the bank as collateral security for
the payment of his own note, and were to be secured by the same
stock reissued in the name of the purchaser or purchasers. Such
note or notes, so secured, would have been his property, although
held by the bank as collateral security for the payment of defend-
ant’s note,:and subject to his disposition upon the discharge of
the obligation for which they were held as security. But the
bank did not dispose of the Smith stock in accordance with that
agreement, or upon that basis. It sold it for two promissory
notes, one: of which was made payable directly to itself, and the
other made payable to Simpson, and by him indorsed in blank to
the bank, and each of which was secured by the Smith stock re-
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fssued in the name of the purchaser and maker of the notes, re-
spectively. It thus assumed absolute dominion and control over
the stock, and disposed of it without the consent and contrary to
the agreement of the defendant. It thereby converted it to its
own use,

In the transaction with Isham and Wright, the purchasers of
the stock, defendant was not known. Indeed, it is quite evident
that in the transaction between Simpson and Isham the bank was
not known, for Isham’s note for the purchase price of the 175
shares was made to Simpson, who, in the contemporaneous written
agreement, recited that the transaction was in fulfillment of the
previous written agreement between him and Isham, and who fur-
ther agreed that, although the note was upon its face made payable
three months after date, that but $1,000 of the $7,000 for which
it was executed should be paid annually, and that the note should
be renewed quarterly. The testimony of Simpson is that the
president of the bank knew of that contemporaneous agreement,
and ratified it. It is not necessary to decide whether the bank
would be bound by such action of its president, assuming such
knowledge. Defendant did not know of it, and consequently never
consented to it. The bank, having treated the stock as its own,
—nhaving sold it, taking in payment therefor notes secured by the
stock, payable to itself, with which defendant had no conneec-
tion, and over which he had no control,—must be held to have con-
verted it to its own use, and defendant’s note must be credited
with its value at that time, which I find from the evidence to
have been $40 a share. There will be findings and judgment in
accordance with these views.

WHILTON v. RICHMOND & D. R. CO.
(Circuit Court, D. South Carolina. September 19, 1893.)

1. RariroADp COMPANIES — ACCIDENTS AT CROSSING ~— CONTRIBUTORY NEGLI-
GENCE—INSTRUCTIONS.

In an action for injuries received at a railroad crossing, plaintiff of-
fered testimony that he stopped and listened; and defendant, that the
whistle was blown and the bell rung; and the court instructed the jury
to decide the issue of fact from the testimony. Held, that the failure of
the court to charge that contributory negligence of plaintiff is a matter
of defense, which defendant must show by a preponderance of evidence,
was not reversible error.

3. SAME—CONSTRUCTION OF STATUTE.

Gen. St. 8. C. § 1529, relating to cases of personal injury by collision
with an engine or cars at a railroad crossing, is in derogation of the
common law, and, being strictly construed, does not apply where horses
are frightened by a train at a crossing, and the person injured is thrown
from the vehicle, but not 8o as to come in collision with the train.

8. Jury—PRrovVINCE—CoONFLICTING TESTIMONY.

‘Where the testimony is conflicting, the determination of the fact is ex-
clusively within the province of the jury.



