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the pecuniary in caseelof this char-
best, somewhat problematIcal, a:Qd depends .to a: great

e;d:ent upon the sound judgment of the jurors as to what, would be
just, reasonable, and proper under all the cireumstances,taking
lD,toconsideration the age of the deceased, his condition of health,
.his employment, and reasonable expectations of life. .'
The only other questions disc'Ussed by counsel to the ad-

mission of certain testimony to the effect that the fog was so
dense on the night of the accident that the watchman could not
have. heard or seen anybody move the engines out, if they were
moved out by anybody; that it had been foggy weather for over two
weeks prior to the accident; that the attention of the foreman of
the men that ran on that division and worked in the locomotive
department had been, about two months prior to the accident, by
one of the engineers employed by the co:rnpany, called to the fact
that the yard at Fresno was insuftlc'iently manned. There was no
error in admitting this testimony.
The jUdgment of the ci'l'cuit co.urt is affirmed, with costs.

mSLEY v. VILLAGE OF HOWELL.
(Oircuit Court, E. D. Michigan. July 22, 1893.)

No. 7,846.
1. CONSTITUTIONAL LAW-LEGISLATIVE POWER-MuNICIPAL BONDS,

The legislature of Michigan has no power to authorize a municipality to
submit to its eleetors a proposition to Issue bonds In aid of a railroad.

Salem, 20 Mich. 452, and Bay City v. State Treasurer, 23 Mich.
499, followed. .

2. RAILROAD COMPANlES-MUNICIPAL AID-" IMPROVEMENT" B<lNDS-VALIDITY.
The legislature of Michigan, which had no power to authorize a munic-

ipality to issue bonds in aid of a railroad, passed an act authorizing the
electors ofa village to vote an issue of bonds to make "pubHc improve-
ments" in the village, the money to be expended under the direction of
the council "for the purpose aforesaid." The electors having duly voted
in favor of the proposition, the counoil passed an ordinance declaring
that a certain railroad was "a pUblic Improvement in the village," and
directing the issuanoe and delivery of the bonds to an agent of the rail-
road company. Held, that the action of the council was unlaWful, and
the bonds were invalid.

S. SAME-INNOCENT PUHCHASEltS-REOITALS.
Each bond, as thus issued, was styled on its faco "Improvement Bond,"

but aloo referred by date to the ordinance In question as one source of'
authority for its Issuance. Held, that this referenoe was notice of the
provisions of the ordinance, and of Its invalidity, and the bonds were void,
even in the hands of innocent purchasers,

At Law. Action by Oliver H. K. Risley aglainst the village of
Howell, Mich., on certain bonds and coupons. Judg:rnent fol' de-
fendants.
Statement by SWAN, District Judge:
This is an aotlon of assUlIIlpslt for the recovery of the amount of bonds

Nos. 5. 6, 7, R, of the village of Howell, Miqh.,..and 10 interest coupons, eaoh
for $30, belonging to said bonds, and also of 37 interest coupons for $30 each,
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formerly attached to other bonds of the same issue. The total amount
claimed. with interest to the day of trial, is. $5,726.70. These bonds bear
date August 12, 1885, and form a part of an issue of 20 bonds of $1,000 each,
and were in the following form, viz.:
"No. --. $1,000.00.

"The United States of America.
[Michigan Coat of Arms.]

"State of Michigan, Village of Howell. Improvement Bond.
"Know all men by these presents that the village of Howell, in the state of

Michigan, acknowledges to owe and promises to pay to J. M. Ashley, Jr.,
or bearer, one thousand dollars, lawful money of the United States of
America, on the first day of -,-, in the year of our Lord one thousand
eight hundred and --, at the Fourth National Bank in the city of New
York, with interest at the rate of six per cent. per annum, payable semian-
nually on the first days of December and June in each year on the surrender
of the annexed coupons as they severally become due. This bond is issued
under and by authority of the special act of the state of Michigan entitled
'An act to authorize the village of Howell to raise money to make public im-
provements in the village of Howell, being No. 248 of the Local Acts of
1885 of the legislature of the state of Michigan,' approved February 25, 1885,
and also under the ordinance of the village of Howell passed August 12, 1885.
"In testimony whereof the said village of Howell has caused these presents

to be signed by the president and recorder of said village, and to be sealed
with the seal of said village, this twelfth day of August, A. D. 1885.
[Seal.] [Sgd.] "Jay Corson, President.

[Sgd.] "Geo. H. Chapel, Recorder."
The act of the legislature referred to in the bonds authorized the common

council of the village of Howell "to borrow money on the faith and credit of
said village, and issue bonds. therefor to an amount not exceeding $20,000,
which shall be expended in making public improvements in said village of
Howell: provided, that a majority of the electors of said village voting at
an election to be called in compliance with the provisions of this act shall
vote in favor of such loan in the manner specified in this act and not other-
wise." Section 2 of the act provided how the question of raising the said
sum by loan should be submitted to the electors of the village, and empow-
ered the common council to order a special election if it should deem it
necessary. "Sec. 3. If such loan shall be authorized by a majority of such
electors, said bonds may be issued in such sums, not exceeding the amount
hereinbefore limited, and payable at such times, with such rates of interest,
not exceeding six per centum per annum, as the said common council shall
direct, and shall be signed by the president of said village, and countersigned
by the recorder of said village, and negotiated by or under the direction of
said commou council; and the money arising therefrom shall be appropriated
in such manner as said cQlmmon council shall determine for the purpose afore-
said; and the said common council shall have power, and it shall be their
duty, to raise by tax upon the taxable property of said village such sum or
sums as shall be sufficient to pay the amount of said bonds and the interest
thereon as fast as the same shall become due." This act was approved Feb-
ruary 25, 1885. Local Acts 1885, p. 16. Pursuant to the authority conferred
by section 2, the common council, on March 5, 1885, voted to call a special
election to submit to the electors of the village "the question of raising
money on the faith and credit of said village to the amount of $20,000. with
Interest not exceeding six per cent. per annum, to be secured by the bonds
of said village, and signed by the president and countersigned by the recorder
of said village, payable, principal and interest, at such time or times as the
common council may direct, for the purpose of making public improvements
in said village of Howell." This was the only question submitted to the
electors. The was ordered to be had March 23, 1885, and 10 days'
notice thereof was directed to be given. Such notice was given in the man-
ner required by law and the vote of the common council. Neither the suffi-
ciency of the notice nor the regularity of the registration or election is
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.. ,· The registration books show that the numbero.f the registered
tOl'8,',:c;f (the, ,mIl,age,was 554. The total vote cast was 433, of which 427:ware r',4f()J"-tne loan" and 6 "against the loan." .

On the 12th day of August, 1885, a special meeting of the common council
of the, village was held, at which the proceedings were had which consti-
tute the ordinance of August 12, 1885, referred to in the bonds as in part the
authority for their issue. That ordinance reads as follows: "Whereas, by
virtue of the special act of the legislature of the state of Michigan the
village of Howell is authorized to issue bonds in the sum of not more than
$20,000. and to bear interest at not more than six per cent., in aid of public

in the village of Rowen; and whereas. on the 23d day of
March,. A. D. 1885, the majority of the electors voted in favor of said loan.
Now" therefore, resolved, by the common council of the village of Howell,
that by 'Virtue of said act and said vote thereon, that the said village bor·
row and loan the said sum ,of $20,000.00 at six per cent. per annum, payable
semiannually on the first day of June and December of each year until paid,
the sum of $20,000 for making public improvements in said village of Howell.
And resolved, that the Toledo, Ann Arbor & North Michigan Railroad Com-
pany is,a, pUblic improvement in the village of Howell. And resolved, that
the bonds of the village of Howell be issued to the amount of $20,000.00,
with interest at six per cent. per annum, payable on the first day of June
.and December until paid; payable $2,000 on the first day of January, A. D.

on the first day of June,A. D. 1889, $2,000 on the first day of
Decemberi,A. D. 1890, $2,000 on the first day of June, A. D. 1891, $2,000
on the first day of December, A. D. 1892, $2,000 on the first day of June,
A. D.: 1893, $2,000 on the first day of December, A. D. 1894, $2,000 on
the first day of June, A. D. 1895, $2,000 on the first day of December, A. D.
1896, onthe first day of June, A. D. 1897, In aid of said Toledo, Ann
Arbor & North Michigan Railroad Company, payable to James M. Ashley,
Jr., agent of said railroad company, or \learer, but not to be delivered to
said James M. Ashley, Jr., or the company, except In accordance with the
contract this day made between said, James M. Ashley, Jr., and said rail·
road company and the said common council of the village of Rowen. And
the president of the said village is hereby authorized and directed to sign
said bonds, and the recorder of said village is hereby authorized and directed
to countersign said bonds, and to sign the coupons attached thereto."
This ordinance was duly signed and filed, and appears of record in the

proceedings of the common The bonds were signed by the presi·
dent andcoUiltersigned by the recorder of the village, and by the direction
of the councll were sent by express to the Fourth National Bank of New York.
to be filed in escrow until the railroad commissioner of Michigan should certify
that the Toledo, Ann Arbor & North Michigan Railroad had been completed
to Rowen In the manner stipulated between the council and J. M. Ashley,
Jr., the representative of the railroad company, and the payee of the bonds.
The railroad was completed to Howell, and Ashley performed the contract
with the common COuncil which was made the condition of his right to the
bonds, and they were delivered on his order. The whole issue was negoti-
ated by him to difEerent persons, through some of whom plaintifE bought for
value and before maturity, and without actual notice of any infirmity in
them.
Luke S. Montague, for plaintiff.
EdwiJ;l F. Conely and Orla B. Taylor, for defendant.

SWAN, District Judge, (after stating the facts.) It is conceded
that the e,ntire issue of bonds of which those here in suit are part
were delivered to the l!'O'Urth National Hank of New York, and by
that bank were turned over to J. M. Ashley for tl).e consideration
set forth in the ordinance of the common council of the village of
Howell recited above. There is no evidence that tbe plaintiff or his
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predecessors in the ownerehip of the bonds, Ashley, had any
other notice of the purpose and circmnstances under which they
were issued than .that impamed by the reference on their face to
the ordinance of August 12, 1885, passed by the common council
of the village of Howell. The questions are: (1) Was the issue
of the bonds for the purpose for which they were given authorized
by law? and, (2) if not so authorized, were the purchasers charge-
able with notice of their invalidity by reason of the express men-
tion on the faee of :the bonds of the ordinance of August 12, 1885?
lit is clear that under the laws of Michigan the legislature could

not lawfully authorize the submission to the electors of a munici-
pality of a proposition to issue its bonds in aid of a railroad. Peo-
ple v. Salem, 20 Mich. 452; Bay City v. State Treasurer, 23 Mich.
499. It is equally clear that the act of February 25, 1885, did
not sanction the submission of that question, nor was the question
submitted, to the vote of the electors. The common council, by
the ordinance in question, formally enacted that the issue of bonds
voted for "public improvements in said village of Howell" should
be issued for and devoted to the benefit of the Toledo, Ann Arbor
& Michigan Railroad Company. This action wasmani-
festly and undeniably unlawful. The common council not only
exceeded its authority, but acted without authority. body
could not by its fiat make that a "public improvement" for which
the legislature itself could not authorize the municipality to ex-
pend money or create indebtedness.
Each of the securities on its face i" styled "Improvement Bond."

Had there been nothing on these instruments to challenge the at-
tention of a purchaser to the ordinance, and had they omitted all
reference thereto, and had these recitals made mention only of
the statute of February 25, 1885, as the authority for their issue,
the effect of that recital on the liability of the village would be
presented. The express reference to the ordinance of August 12,
1885, as one of the sources of authority for the issue of the bonds
confines the inquiry, on this feature of the case, to the effect of
that reference upon the rights of the purchasers of the bonds. Un-
fortunately for the plaintiff, this question is concluded by con-
trolling authority. "Ordinarily the recital of the fact that the
bonds were issued in pursuance of a certain ordinance would be
notice that they were issued for a purpose specified in such ordi-
nance." Barnett v. Denison, 145 U. S. 135, 12 Sup. Ct. Rep. 819.
See, also, Post v. Pulaski Co., 1 C. C. A. 405, 49 Fed. Rep. 628. The
purpose specified in the ordinance being unlawful, the bonds in suit
were not authorized obligations of the village of Howell. 'rheir in-
validity was notified to the purchaser by the ordinance, of which
he was bound to take notice.
For these. reasons judgment must be entered for the defendant,

with costs.
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. PAULY v. WILSON.
(Olrcuit Court, S. D. California. August 21, 1893.)

No. 356.

INSTRUMENTS-AcTION ON NOTE-PAYMENT-CONVERSION OF COL-
LATERAl, SECURITY.
In an action by a bank on a promissory note, It appeared that defendant
delivered· as security the promissory note of S., to which was annexed,
as colJaterlll security, a certificate of corporate stock .in the name of S.;
that defendant, with the consent of S., agreed that the bank might sell
the stock, and take In place of the note of S. the note of the purchaser,
secured by the flame stock reissued In the name of the purchaser; and that
the bank sold the stock, and took In payment notes secured by the stock,
payable to itself, with which notes defendant had no connection, and
over which he had no control. Held that, as the bank had converted the
stock to its own use, defendant's note must be credited with the value
of ,the 'stock at the time of conversion.

At Law. Action by Frederick N. Pauly, as receiver of the Cali-
fornia National Bank of San Diego, against Warren Wilson, on a
promissory note. Judgment for defendant.
M. T.· .Allen, for plaintiff.
Conklin & Hughes, for· defendant.

ROSS, District Judge. This is a suit upon a certain promissory
note for $9,306.50, with interest, executed by. the defendant on
the 13th. of June, 1891, payable three months after date to the
California National Bank of San Diego, of which the plaintiff is,
and was at the time of. the commencement of the action, the duly
appointed, qualified, and. acting receiver. This note was a re"
newal ofa similar note from the defendant to the bank. At the
time of the execution of the original note given by the defendant
for the money loaned to him, there was delivered by defendant
to the bank, as collateral security for the repayment of the money,
with interest, a certain promissory note of one Smith, to which
was annexed, as collateral security for its payment, a certificate in
Smith's name. for 220 shares of the stock of a California corporation
called the San Diego Sun Company, which collateral continued as
security for the note sued on. It is not claimed that the defend-
ant has ever repaid the money, or any part of it, for which the
note sueeJ on was executed, nor is it pretended that the bank or
the receiver has ever in fact received any part of the principal
thereof, or of the interest thereon; but it is contended on the part
of the defendant that certain transactions were had with respect
to the collateral security which amounted, in law, to a conversion
on the part of the bank of the 220 shares of the stock of the San
Diego Sun Company, claimed to have been at the time worth $40
a share, and to this extent it is said the note of the defendant
should be credited.
The facts in respect to the note of Smith, and the annexed cer-

tificate in his name for 220 shares of the stock of the Sun Com-


