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the suit at law made no mention: of the contract: of settlement, 1t
was competent for the plaintiff in the action to introduce it,
he did, ini proof of his demand, (Chit. P1. 341; Packet Co. v. Slckles,
24 How. 342, Wilson v. King, 83:11l. 236;) and the instrument not
being under seal,. and, under the Illinojs practice, even though it had
been under seal, the defendant had the right to show in defense, as
he attempted: ’oo do, that it was obtained by fraud or was without
consideration, (Greenl. Ev. § 135; Wilson v. King, supra) The issue
having been made and tried in that way, the judgment rendered
bécame conclusive until set aside by the court which rendered it
or by an appellate court. It is not material that the defense was
of such -a nature that, if the question were open, there might be
ground for a'suit in equity. It was a proper defense to the action
at law, and, having been interposed and determined, the judgment
is conclusive proof that the fraud attempted to be proved was not
committed. 'While the relief obtainable in equity, if the fraud were
proven, wounld be broader than the mere establishment of a defense
in the action at ‘law, the law court was quite as competent as a
court of equity to try the question of fact; and, it having been so
determined that there was no fraud, the questlon of the extent
of ‘relief obtainable in another court if the fraud were provable is
immaterial. If it were true,”as asserted, that the court held that
the defense could not be made at law, that was an error upon which
the complainant should have asked a new trial, and, if necessary,
ghould have taKen a writ of error. The record however, shows
no such declsmn, and the proofs and the master’s report are to the
contrary.

"It is further insisted that the bill should be treated as a petition
for a new trial, filed within time, under section 987, Rev. St. U. S,
The bill manifestly was not framed upon that theory, and is de-
fective because it shows no ground for a new trial which was not
available, or which the complainant was prevented by fraud or
accident from presenting, as a defense in the case at law. Story,
Eq. Jur. §§ 887, 1574, and notes.

The decree below ‘should be afﬁrmed and it is so ordered.

"COLE v. OIL-WELL SUPPLY CO.
(Circuit Court, S. D. New York. September 6, 1893.)

1. RECEIVER—-INSOLVENT CORPORATION —PROPERTY ATTACHED UNDER PROCESS
OF SraTE COURT,
- - If the property of an insolvent foreign corporation has been seized
by the sheriff under a warrant of attachment issued by a state court in
an action which has afterwards been prosecuted to judgment, and exe-
cution issued and levy made upon the property seized, a receiver appointed
subsequent to. the attachment by the United States circuit court of the
district in which such property is situated takes the property of the corpora-~
tion in the jurisdiction subject to such rights over the same as had been
acquired by. the prior proceedings in the state court.

¢
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2. SAME—ASSIGNMENT BY INSOLVENT CORPORATION. -

: On June 19, 1893, a receiver of the property of a forelgn corporation
was appointed in an action brought in the circuit court for the western
district of Pennsylvania. Pursuant to the terms of the order, the cor-
poration on the same day executed and delivered to the receiver an as-
signment of its property in New York city, including the property in con-
troversy, and the property was taken possession of by an agent of the
receiver. On June 29, 1893, the sheriff of New York county seized the
property in controversy under a warrant of attachment issued by a
state court in an action brought against the foreign corporation. In an
action brought against the corporation in the circuit court for the southern
distriet of New York, that eourt appointed the Pennsylvania receiver the
receiver of the property of the defendant within its jurisdiction. As re-
celver appointed .by the New York clreuit court, he applied to that court
for a summary order to the sheriff to surrender the seized property.
Held, that the assignment executed pursuant to the decree of the Penn-
sylvania circuit court passed the title to the property to the receiver as
an officer of that court, and not as an officer of the New York circuit
court, and that in his capacity of receiver, appointed by the New York
court, he was not entitled to possession of the-property, and the order
asked should not be granted.

In Equity. Petition by John Eaton, receiver of the property of
the defendant in an action by Edward H. Cole against the Oil-Well
Supply Company, for a summary order to the sheriff of the county
of New York to surrender certain personal property seized by the
sheriff under a warrant of attachment issued by the state court in
an action against the defendant; a foreign corporation. Denied.

Abel Crook, for petitioner.
Lockwood & Hill, for defendant.

LACOMBE, Circuit Judge. By order made in this action, one
John Eaton was on July 24, 1893, duly appointed receiver of the
property of the defendant, within the jurisdiction of this court.
Prior thereto, and on June 29, 1893, the sheriff of the county of New
York had seized and taken possession of certain personal property
at No. 32 Courtland street, which personal property originally be-
longed to the defendant corporation. The seizure by the sheriff was
under a warrant of attachment issued by the state court in an action
brought against the defendant, a foreign corporation, which action
has since been prosecuted to judgment, execution issued, and levy
made upon the property so seized. The receiver, as petitioner, ap-
plies for a summary order to the sheriff to surrender such property
to the receiver. Under the facts above stated, he is not entitled
to such relief. He took the property of defendant in his jurisdic-
tion by virtue of the order of this court, subject to whatever rights
over the same had been acquired by prior proceedings in the state
court; and it is the universal practice of the federal courts not to
interfere with the state court if it has acquired custody of property
prior to the entertainment by the federal court of an application for
a receivership.

The petitioner relies, however, upon other facts happening before
the issuance of the attachment, and which he contends entitle him
to the relief prayed for. On June 19, 1893, in an action brought in
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the oircuit court for the western district of Pennsylvania by Edward
H. Cole; the plaintiff here and another plaintiff, one E. Parke Coby,
against this' defendant, the same John Eaton was appointed re-
ceiver of the property of said defendant corporation, wherever situ-
ated. It is conceded that Eaton’s appointment by that court did
not transfer to him the legal title to any property of the defendant
outside of the western district of Pennsylvania. But it further
appears that on June 19th the defendant executed and delivered to
Eaton, as receiver under such decree,.and in accordance with its
terms, an assignment of its property in New York city, including
that in question; and it is further alleged that the property was
taken possession of at 32 Courtland street by one Collins, as agent
of the receiver. - ‘ : :

The only question in the case is, does such assignment entitle this
petitioner in this action to the reliéf prayed for? If the assign-
ment was inoperative to transfer the legal title to the property, as
was contended on the argument, the title still remained in the cor-
poration, and it was subject to the sheriff’s levy. If, however, the
assignment was valid and operative, then the legal title to that
property passed to tlie receiver appointed by the court in Pennsyl-
vania on June 19th, and, being no longer property of the corporation
in this jurisdiction, did not pass to thé reteiver appointed by this
court under its order on July 24th. = In neither view of thé case is
John Eaton, as receiver appointed by this court, entitled to its pos-
session, and it is as receiver appointed by this court in this action
that he prays in this action for a summary order ousting the sheriff,
and putting the property into his possession. What rights and
title he acquired by the assignment he acquired under his Pennsyl-
vania appointment. They were complete before this action was
brought, and, if he desire to test them, it must be otherwise than by
such an application in this action. It is true the same individual
has been appointed receiver in both actions, but that was because,
as matter of comity, the second appointing court so chose. It was
under no legal obligation to appoint him. It might have selected
some one else, and the legal effect of the orders of the two courts
is not changed by the circumstance that the same individual hap-
pens to be the nominee of both. ‘ '

'~ SOUTHERN PAC. CO. v. LAFFERTY. v
(Circuit Court of Appeals, Ninth Circuit. July 17, 1893.)
No. 91. o

1. MASTER AND SERVANT—NEGLIGENCE OF MASTER.

In an action against a raflway company for the death of a brakeman
from injuries caused by his train being struck by two “live” engines,
which in some unexplained manner had run away from the railroad yard,
it appeared that the engines had been left in the yard at the conclusion
of the day’s run; that they and another engine were cared for by the
only person on duty in the yard, who was also watchman; that after ex-



