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The circumstance of the defeasance being upon a separate paper
was quite immaterial. ‘In many states that is the most common
form of a mortgage. 'The conveyances were no doubt made in form
to Bardon and Ellis because they' were the presidents and repre-
sentatives of these several banks, whose debts the defendants
wished to secure, and the real partles in interest were the three
banks, in proportlon to the amount of their several claims. Except
for convenience in securing each bank separately, there was no
need to change the security. At the same time it was competent
for the parties to do so, and the mortgages taken severally to the
banks on September 10th took the place, as was intended, of the
mortgages given on the 4th. There was no transfer of title by the
deed of Beptember 4th, which required a reconveyance in order to
change the form of the security, as wouid perhaps be the case
where an absolute deed is given, not intended as a mortgage. And
the giving of the new mortgages in a new form on September 10th
—the real estate mortgage to one, and chattel mortgages to the
others—merged in that transaction that of September 4th. The
original transfer of September 4th, so far as I can judge, had all
the qualities and requisites of a mortgage, while it lacked some
of the material characteristics of a voluntary assignment, especially
in that there was no creation of an active trust, which is recognized
as necessary in all the adjudged cases in this state in order to stamp
the transaction with the character of a statutory assignment for
the benefit of creditors, Tt was a mortgage of particular property
to secure ‘particular creditors, which has ever been held allowable
under our law. See Ingram v. Osborn, 70 Wis, 184, 35 N. W. Rep.
304 Cnbb v. Hibbard, Spencer, Bartlett & Co.,, 77 Wis. 199, 46

W. Rep. 168. The latest case is Mlchelstetter v, Wemer 82
Wls 298 52 N. W. Rep, 435, See, also, Wisconsin Cent. Ry. Co. v.
WlsconSm River Land Co., 71 Wis. 94, 36 N.' W. Rep. 837; Hoyt
v. Fass, 64 Wis. 279, 25 N. W Rep. 45; Schmber v. Le Clair, 66 ‘Wis.
579, 29 N. W. Rep. 570, 889. There will be a decree dismissing the
complainant’s bill of complaint, with costs,

LEWIS v. SHAW et al.
(Circult Court, D. Washington, W. D. July 17, 1893))

PusLic LANDS—CANCELLATION o¥ ENTRY—R10HTS 0F BoNA FIDE PURCHASERS,
‘Where an entry on public land is allowed at the land office, and pay-
ment for the land is received, the entry is prima facie valid; and pro-
ceedings by the commissioner of the general land office and the secre-
tary of the interior to cancel the entry for misrepresentations of the
enttwm%n, without notice to a bona fide purchaser from the entryman,
are voi .

In Equity. Bill by Charles Lewis, alleging equitable ownership
of 128 acres of land, situated in Pierce county, state of Washington,
for a decree estabhshing his title to said land, and to have the
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defendant John C. Shaw, to whom a patent has been issued by the
United States, declared a trustee of said title. Demurrer to bill
overruled.

John Paul Judson, for complainant.
Crowley & Sullivan, for defendants.

HANFORD, District Judge. The land which is the subjeet of
controversy in this suit was entered in due form and paid for by
one Charles C., Miller on the 16th day of March, 1883, under the pro-
visions of the act of congress approved June 3, 1878, providing for
the sale of timber lands in the states of California, Nevada, and
Oregon and Washington Territory, (Supp. Rev. St. [2d Ed.] 167)
At the time of said entry Miller was an employe of one George H.
Ryan, and obtained from him the money used in purchasing said
land from the government. For the purpose of securing the re-
payment of the money so advanced, on the 22d day of March, 1883,
Miller gave to Ryan a bond obligating himself to convey one-half
of the tract; and on August 31, 1883, gave to Ryan a deed for
one-half of said tract for the consideration of $325. On September
5, 1883, Ryan conveyed the entire tract by warranty deed to Benja-
min McCready, for the price of $9,000. McCready, on the 2d day
of January, 1884, by warranty deed conveyed the tract to the com-
plainant, who is a citizen and resident of the state of Iowa, for the
price of $9,000, and to confirm his title, Miller, on the 18th of July,
1885, for a nominal consideration, gave to the complainant a war-
ranty deed for the entire tract. On the 3d of March, 1885, the com-
missioner of the general land office, upon a report made by a spe-
cial agent of the interior department, representing said land to be
agricultural land, and therefore not subject to sale as timber land,
and that said entry was made for the benefit of Ryan, notified Miller
that his entry was held for cancellation. A hearing was thereupon
" had before the register and receiver, and such proceedings followed
that upon an appeal to the secretary of the interior the land was
adjudged to be timber land, subject to sale under said act, but that
the entry was made for the benefit of Ryan, and on that ground it
was canceled. No notice of these proceedings was given to the
complainant, although the fact of his purchase of the land and his
post-office address were known to the special agent who made the
report, and to all the officers of the land department who had
occasion to review the evidence in the case, and the complainant
had no information in regard to said proceedings prior to the year
1889. In February, 1890, he petitioned the commissioner of the
general land office to reopen the case, that he might be heard in
defense of his rights, which petition was denied. The bill of com-
plaint avers that the land is in fact timber land, subject to sale
under said act of congress; that Miller’s entry was in all respects
regular and bona fide, and that he did not, prior to said entry, make
any agreement whereby the title he should acquire would inure to
the benefit of Ryan, or any other person; and that the complainant
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is.:a bona fide purchaser of said land for its full Value; without notice
of any; facte whereby the validity of said entry mhight be impeached.
On July 25, 1892, a patent for said tract was issued to the defend-
ant John C, Shaw, and by virtue of said patent said Shaw and his
codefendants now claim the whole of said land. The prayer of the
bill is that by the decree of this court the complainant be declared
the equitable owner of said land, and that the defendant, to whom
the patent was issued, holds the legal title as a' 'trustee for the
benefit of the complamant and that said title be conveyed to him.
"~ The power of the commissioner of the general land office to cancel
an entry of public land for sufficient cause cannot be denied, but
his power is limited, and mot to be exercised in an arbitrary man-
ner, so'as to divest the property rights of individuals lawfully ac-
quired. Stimson v. Clark, 45 Fed. Rep. 760.. The facts set forth
in the complainant’s bill show that the officers of the government,
in canceling Miller's entry, assumed that false representations were
made by Miller, to the effect that the entry was made for his own
use and benefit, whereas in fact he was but an instrument of Ryan,
who sought to aéquire the land by an entry in Miller’s name. Such
false representations, if made, would be sufficient cause for the
absolute forfeiture of the entryman’s interest in the land, and of the
money paid therefor; and any conveyance of the land, except to
a bona fide purchaser, would be void. Supp. Rev. St. (2d Ed.) p.
168. It is established by the decisions of the supreme court that in
the administration of the public land laws the land department
is vested with the power-of a special tribunal t6 determine finally
questions of fact upon which the rights of persons who have made
investments in the purchase of public lands must depend. It is
also established by the decisions that by a valid entry of public
lands rights thereto become vested, and the land becomes subject to
all the incidents of private ownershlp, including taxation, and the
owner may transfer it before the legal title passes from the govern-
ment by the issuance of a patent. Carroll v. Safford, 3 How. 450;
Witherspoon v. Duncan, 4 Wall. 210; U. 8. v. Budd, 144 U. 8. 154,
12 Sup. Ct. Rep. 575. Under this rule the complainant, by his
purchase of the land in question after the completion of Miller’s
entry thereof, acquired such an interest that he was entitled to
notice of any attack upon the validity of said entry, and an oppor-
tunity to appear in any proceedings before the tribunal authorized
to determine questions raised by such an attack. In this country
property rights of an individual cannot be lawfully divested without
granting him a hearing. Windsor v. McVeigh, 93 U. 8. 274. After
Miller and Ryan had parted with their interest in the land they
were not authorized to defend the entry, so as to bind their vendee
by any determination in a proceeding of which he received no
notice. I conclude, therefore, that the commissioner of the general
land office and the secretary of the interior, in assuming to cancel
the entry, acted without jurisdiction, and their proceedings are
void. The entry having been allowed in the land office, and pay-
ment for the land received, it is to be regarded as prima facie valid.
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There is nothing in the averments or recitals of the bill to impeach
the validity thereof, and, for aught that now appears to the contrary,
the complainant is entitled to the relief prayed for. Demurrer
overruled.

BONSACK MACH. CO. v. HULSE et al
- (Circuit Court, W. D. Virginia. July 26, 1893)

1. CONTRACTS—EMPLOYMENT—RIGHT To EMPLOYE’S INVENTION—SPECIFIC PER-
FORMANCE.

By a contract to set up and operate cigarette machines, one of the de-
fendants agreed that any improvement made by him in the machines
should be for complainant’s benefit, and, subsequently reporting an im-
provement, he was furnished with facilities for experimenting, and as-
sured by complainant that it would pay him liberally if the improvement
was practicable. Thereafter defendant assigned a half interest to the
other defendant, a coemploye, when both denied plaintiff’s interest, and as-
serted their intention of selling to others. Held, that such lmprovement
was the property of plaintiff, and that defendants should be directed to
convey to it their interest therein. ‘

2, BaME—COMPENSATION FOR WORK OUTSIDE THE CONTRACT—REFERENCE.
The defendant was entitled to compensation for perfecting such im-
provement after leaving plaintiff’s employ, and, in the absence of proof
as to what would be an adequate amount, there should be a reference
to a master to ascertain. '

In Equity. Bill by the Bonsack Machine Company against W.
A. Hulse and R. H. Wright for specific performance. Decree for
complainant.

8. A. Duncan and A. H. Burroughs, for complainant,
F. H. Busbee, for defendants.

GOFF, Circuit Judge. This suit is for the purpose of enforcing
the provisions of a contract made July 19, 1886, by the Bonsack
Machine Company and W. A. Hulse. The complainant, a company
organized under the laws of the state of Virginia, has for its busi-
ness the constructing, operating on royalties, leasing, and selling
of machines for the manufacture of cigarettes. The contract al-
luded to is as follows:

“This agreement made this 19th day of July, 1886, between the Bonsack
Machine Company, of the first, and W. A. Hulse, of the second, part, wit-
nesseth: That the said company has this day employed the said Hulse to set
up and operate its cigarette machines at a salary of $50 for the first month and
$65 per month thereafter, with such advance of salary, up to not exceeding
$75 per month, as the services of the said Hulse may justify. It is agreed
that the said Hulse will serve the company wherever desired; the company
to pay his railroad fares whenever traveling at the request of the company.
No abatement will be made for loss of time because machines are not kept
running, nor any extra payment for extra hours. The said Hulse agrees to
do all in his power to promote the interests of the said company, and, in
case he can make any improvement in cigarette machines, whether the same
be made while in the employment of the sald company or at any time there-
after, the same shall be for the exclusive use of the said company. And it
is agreed that in case the said Hulse be not able to serve the said company



