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the general demurrer and special exceptions to the original petition,
and thereafter to proceed in the cause in accordance with the views
herein expressed, and as justice may require; and it is so ordered.

. In re FLINN,
+.;{Circuit Court, W. D. North Car¢lina. August 21, 1893.)

1. HaBEAS CorPUS—FEDERAL CourTs—REMEDY IN STATE COURT.

The power of the United States circuit court to grant writs of habeas
corpus should not be exercised where petitioner is in custody under a
warrant. issued to recover a penalty of $50 imposed for failure to pay a
license tax as peddler, and unnecessary delay in the proceeding, injustice,
oppression, or inability to give the small ‘bail required are not alleged,
and be céontends that the act—a recent one—by which such tax and pen-
alty are prescribed, is violative of the exclusive constitutional authority
of the;United States to regulate commerce among the states; but, acting
in a spirlt of comity, the court should leave the question of the constitu-
tionahty of the act to the state courts, and require the petitioner to seek
his remedy therein.

2. CONSTITUTIONAL LAW—INTERSTATE COMMERCE.

A gtate statute which authorizes legal process to be issued for the col-
lection of a penalty for the nonpayment of taxes on sale by sample of
goods not then within the state is repugnant to the United States consti-
‘tution, as being a regulation of interstate commerce.

8. HAWKERS AND PEDDLERS—WHAT ARE SALES BY—LICENSE TAX,

‘The North Carolina statute, ratified March 6, 1893, entitfled “An act to
ralse revenue,” . (section 23;} requiring peddlers of merchandise to pay a
license tax, etc., and prescribing by section 35 a penalty for nonpayment
of such tax, does not apply to sales by sample of goods not at the time
of sale within the state, and ready for immediate delivery, but applies
only where goods are actually exposed and offered for sale, and ready
for delivery at once to the purchaser,

At Law. Petition by R. J. Flinn for a writ of habeas corpus.
Pending final hearing, the petitioner was discharged from custody,
and, that fact being shown to the court, the petition was dis-
missed.

Statement by DICK, District Judge:

Petitien of R. J. Flinn for a writ of habeas corpus to be released from ar-
rest and cuqtody of the coroner under proceedings at law, entitled “J. G.
Grant, Sheriff, vs; R. J, Flinn' and D. C. Lunceford,” now pending before a
justlce of the peace in the county of Henderson, and state of North Carolina,
for the collection of a penalty of $50, alleged to have been incurred as a ped-
dler, under section 85 of “An act to raise revenue,” (chapter 294 of the Laws
of North Carolina,) for the nonpayment of taxes imposed in section 23 of said
act.

!

H. G. Ewart, for petitioner,

QCited Welton v. State, 91 U. 8. 275; Lyng v. Michigan, 135 U. 8. 161, 10
Sup. Ct. Rep.. 725; Leloup v. Port of Mobile, 127 U. 8. 640, 8 Sup. Ct. Rep.
1380; Bowman v. Railroad Co., 125 U. 8. 465, 8 Sup. Ct. Rep. 689, 1062; Leisy
v. Hardm, 135 U. 8. 100, 10 Snp Ct. Rep. 681; Range Co. v. Johnson, 84 Ga.
754, 11 8. BE. Rep. 233.

DICK, District Judge, (after stating the facts.) This'petition for
a writ of habeas corpus, with the accompanying exhibits of pro-
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ceedings at law instituted and pending before a justice of the
peace of Henderson county, and state of North Carolina, were pre-
sented to me at chambers, and were ordered to be filed for hear-
ing in the United States circuit court at Greensboro, such court
having concurrent original jurisdiction in such cases. The pe-
titioner, in substance, alleges that he is a citizen and resident of
the state of Kentucky, and that he has been arrested and is now
in the custody of the coroner of Henderson county by virtue of
a warrant issued by a justice of the peace of said county for
the recovery of a penalty alleged to have been incurred by him as
a peddler, under sections 23 and 35 of a revenue law of this state,
enacted March 6, 1893, (chapter 294, p. 243, Laws N. C.;) that he is
now, and for many years has been, a duly appointed and authorized
agent of L. Cahill & Co., a firm engaged in the business of manu-
facturing and selling sulky plow carriages at Kalamazoo, in the
state of Michigan; that the nature and extent of his employment
as such -agent is the making of contracts of sale for sulky plow
carriages, by exhibiting a sample, and engaging that the commeod-
ities sold shall correspond with the sample, and be delivered in
unbroken packages to purchasers by his said employers, who are
the manufacturers. The petitioner insists in his petition that such
employment and business comes within the scope of interstate
commerce, and as such can only be regulated by the congress of
the United States, and that he is not liable to the taxes and penalty
alleged to be imposed by the revenue laws of this state, and that
his imprisonment for failing to pay such taxes and penalty is
illegal, as being in disregard of the constitution of the United
States. The petitioner, in his petition, further insists that upon
a fair and reasonable construction of the said sections of the reve-
nue law he is not liable to the taxes and penalty sought to be
recovered, as he never at any time or place exposed sulky plow car-
riages for sale and immediate delivery to purchasers, but only ex-
hibited a sulky plow carriage as a sample to inform persons of the
nature and quality of the articles which he proposed to sell as
agent of the manufacturers; that he accepted notes executed by
purchasers, made payable to the firm of L. Cahill & Co., and on
his part made covenants in behalf of the firm as to the quality of
the article sold by sample, and as to safe and prompt delivery.
Petitioner further insists that under a provision of said section he
is not liable to taxes and penalty, as the goods were manufactured
by his said employers, and as such were offered for sale by samples
in this state by him as agent.

The counsel of petitioner, in his argument and brief, insisted
upon the following legal propositions as being applicable to this
case: That the constitution of the United States (art. 1, § 8) con-
fers upon congress the power to regulate commerce with foreign
nations and among the several states; that such power is-neces-
sarily exclusive, and the failure of congress to make express regula-
tions indicates its will that the subject shall be left free from any
restrictions or impositions, and any regulation of the subject by
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the states, exceptin ‘certain local inattérs within the'scope of their
police power, is in disregard of the constltutmm that the negotia-
-tion of sales of geods which are in another state, for the Jpurpose
of introducing them into the state in which the negotiation is made,
ig interstate commerce; that a tax or charge for a license to sell
goods is in effect.a tax upon the goods themselves; that interstate
commerce -cannot be taxed at all even. though the game amount
of tax should:be:laid on domestlc commerce, or that which is car-
ried on solely: within the state; that a state cannot levy a tax or
impose any other restrictions upon the citizens or inhabitants of
other states for selling or seeking to'sell their goods in such state
before they are introduced therem, ag such a tax or restriction
would be a burden on interstate commerce, He concéded the law
to be well settleéd that if such goods, when sold, ‘were-in the state,
and part of the general mass of property, they would: be liable to
taxation, for'a state, in the discretion of its legislature, may levy a
tax upon every species of property within its jurisdiction, and may al-
8o require d license tax from any peddler or itinerant salesman mak-
mg sale of goods within the state at time of sale if no discrimination
is made as to such occupations against nonresident: citizens. The
counsel of-petitioner further insisted that upon a fair and reason-
able construction of section 23 of the state revenue act his client
was not liable ‘to pay taxes and obtain a license to sell goods as a
peddler, as he-did not carry with him any goods for sale and de-
. livery to purchaseérs. Neither was he required to procure a license
as an “itinerant‘salesman,” as his occupation was not within the
terms of thelaw; he did not “expose for sale, :either on the street
or in houses' rented temporarily for that purpose, ‘goods, wares, and
merchandise;”.-and, moreover, his occupation 'comes within the
exemption of the act, as the goods which he proposed to sell by
sample belonged to and were of the manufacture -of his employers,
L. Cahill & Co. That in construing the language of the act of
assembly to find out its intent and purpose this c¢ourt should assume
ihat the legislature of the state, at the time when such revenue
act ‘was enaected, was well aware of the decisions of the supreme
court of the Umted States as to the exclusive power of congress
to regulate: icomimerce among the several states, and desired to
frame a revenue act in conformity with the supreme law of the
land, declared by the highest judicial tribunal of the nation. Any
other construction would be unJust to the law-abiding reputation
of the people of this state, and not in accordance with the ordinary
meaning of the words used by the legislature to express its lawful
intent and purpose.

The matters of fact alleged in this petition brmg this proceeding
clearly within the jurisdiction of this court, and the principles of
law and rules:of statutory construction 1ns1sted «upon by counsel
seem to be well sustained by his argument and the. adgudged cases
cited; but, under the facts and circumstances disclosed in the
petition, I am not ready to grant the writ of habeas corpus as
prayed for. :The power given to federal courts to arrest the arm of
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state authorities and to discharge persons held by them for alleged
violations of their local law is one of great delicacy, and should only
be exercised when it clearly appears that their proceeding is re-
pugnant to the constitution of the United States, and urgent justice
demands prompt action. Federal courts should certainly assume
that a state legislature will not willfully disregard the constitu-
tion, and that a state court will perform an obligatory duty and ad-
minister justice in conformity with the national constitution and
laws. In former years the prompt and frequent exercise of para-
mount power by federal courts produced much popular dissatis-
faction, angry political discussion, and some conflict of judicial
opinion and authority, which disturbed the good feeling and har-
mony which ought always to prevail among the people of a common
country, and diminished the comity that should ever exist between
courts legally designed and established to administer justice in the
same territorial limits, and equally bound to guard, protect, and en-
force the rights of all citizens under the national constitution and
laws. The supreme court of the United States in recent decisions
has in clear and positive terms announced the liberal and conserva-
tive doetrines of comity towards the state courts which should be
applied by inferior federal courts in the exercise of judicial discre-
tion on applications for writs of habeas corpus where the petition
shows that the applicant is in custody under process from a state
court of original jurisdiction for an alleged offense against the
laws of the state, and it is claimed that he is restrained of his
liberty in violation of the constitution of the United States. Ex
parte Royall, 117 TU. 8. 241, 6 Sup. Ct. Rep. 734; Cook v. Hart, 146
U. 8. 183, 13 Sup. Ct. Rep. 40. I will not make quotations at length
from these opinions so carefullly considered, so well expressed, and
80 easily accessible. In the recent case, In re Frederich, 149 U, 8.
T0--77, 13 Sup. Ct. Rep. 793, the court says:

“We adhere to the views expressed in that case, [Ex parte Royall] It is
certainly the better practice, in cases of this kind, to put the prisoner to his
remedy by writ of error from this court, under section 709 of the Revised
Statutes, than to award him a writ of habeas corpus; for under proceedings
by writ of error the validity of the judgment against him can be called in
question, and the federal court left in a position to correct the wrong, if any,
done the petitioner, and at the same time leave the state authorities in a po-
sition to deal with him thereafter, within the limits of proper authority, in-
stead of discharging him by habeas corpus proceedings, and thereby depriv-
ing the state of the opportunity of asserting further jurisdiction over his
person in respect to the crime with which he is charged. In some instances,
as in Medley, Petitioner, 134 U. 8. 160, 10 Sup. Ct. Rep. 384, the proceeding
by habeas corpus has been entertained, although a writ of error could be
prosecuted; but the general rule and better practice, in the absence of
special facts and circumstances, is to require a prisoner who claims that the
judgment of a state court violates his rights under the constitution or laws
of the United States to seek a review thereof by writ of error, instead of
resorting to the writ of habeas corpus.”

I fully recognize the justice, propriety, expediency, and wisdom
of such general rule and practice, and believe that it will be more
gatisfactory to public sentiment and judicial opinion, and better
subserve the ends of justice, to have questions of such a character
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authoritat’lvely decided by the supreme court of the United States,
than to leave them as open subjects of’ political discussion, forensic
debate, and disagreement of judicial action in- subordinate state
and national courts Such a course of procedure tends to preserve
the 'dignity of both state and national courts, to prevent unseemly
conflict of judicial aunthority, and to secure the peace, harmony,
and stability of the Union under our peculiar system of government.

The counsel for petitioner admitted that such general rule of
practice was well established, but insisted that it should not be
applied in cases affecting interstate commerce, as the delay, vexa-
tion, and expense to parties seeking the enforcement of plain
constitutional rights through the successive stages of proecedure

- in state courts, and then by writ of error to the supreme court of
the United States, would greatly hinder and restrain the freedom
and utility of interstate commerce, and deprive nonresident citizens
of equality’of privilege in the sale of the articles and products of
their enterprise and industry. I am aware that such considerations
have influenced some federal judges in the exercise of their discre-
tion in cases which had passed to judgment in a state court, or
where the questions of law involved had been often determmed by
courts on a similar state of facts. Ex parte Kieffer, 40 Fed. Rep.
399, and other subséquent cases. I will not express concurrence
or dlssent a8 to such discretionary rulings, as judicial action has
not been uniform, and they do not apply to the case now before
me. In re Splckler 43 Fed. Reép. 653, and other cases. In this
case no hearing has been had in a state court of inferior or su-

. perior origindl jurisdiction, and the constitutionality and con-
struction of a recent state statute are the questions of law involved.
The amount of the penalty sued for is small. The petitioner does
not allege any unnecessary delay in the proceeding, any facts
or circumstance of injustice and oppression, or any inability to give
the small amount of bail required.

I am of opinion that when a person goes into a state to carry
on business he should be ready and willing to comply with the re-
quirements of local law, and have his rights determined, in the first
instance, by the courts of such state, where the rights of resident
citizens are determined; and he should not complain unless his
case is unnecessarily delayed or he is in immediate danger of being
subjected to. manifest and grievous wrong and oppression. I am
well satisfied that the legislature of this state intended to enact
a revenue law that was not repugnant to the constitution of the
United States; and if, through inadvertence, the section of the
statute which we are considering was a regulation of interstate
commerce, I am confident that the constitutional rights of the peti-
tioner could and ‘would be readily secured and enforced in the
courts of this state. Before any court of this state had an oppor-
tunity of hearing the parties and determining the rights involved
the petitioner applied to this court to arrest the legal proceedings
just begun, where no facts or circumstances of wrong or oppression
had occurred, and no spirit of unfairness or injustice had been
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manifested, and a very small amount of bail had been required
to secure his presence before the justice of the peace who issued the
warrant. Under such a condition of facts 'and circumstances I
would have dismissed the petitioner if the counsel of the plaintiff
in the proceeding in the state court had not entered into a written
and filed agreement with the counsel of petitioner that “the peti-
tion for the writ of habeas corpus may be heard and the case dis-
posed of by the TUnited States court at Greensboro on any
day without notice to the plaintiff” This agreement shows a
congent to have the case disposed of on its merits, but, as I have
confidence in the ability, integrity, and learning of the counsel of
the plaintiff, I desire to hear him in argument or by brief as to his
legal views in support of the prosecution in the state court.

For the purpose of affording such opportunity I direct the fol-
lowing entry to be made of record:

The court at this term having heard argument and considered the
matters of fact alleged in the petition, and being strongly inclined
to the opinion that the matters of fact alleged are sufficient to sus-
tain the propositions of law relied on by the counsel of petitioner.

First. That if the act of assembly of North Carolina bears the
construction which was insisted upon by the plaintiff in causing
Jegal process to be issued for the collection of a penalty for the non-
payment of taxes on sales by sample of goods not then within the
state, then the act is a regulation of interstate commerce, and re-
pugnant to the constitution of the United States.

Second. That the statute of North Carolina involved in this mat-
ter does not apply to sales made by sample of goods not within the
state at the time of sale, and ready for immediate delivery, but ap-
plies only where goods are actually exposed and offered for sale,
and, upon the sale being effected, are ready for dehvery at once
to the purchaser.

The court, however, in a spirit of comlty towards state courts,
is desirous of the plamtlff having an opportunity to show cause
why a writ of habeas corpus shall not issue, and why he shall not
be allowed to enforce his rights in the courts of this state.

Now it is ordered that,unless the plaintiff shall show such cause on
or before Monday next, August 14, 1893, or unless he procures the
discharge of the petitioner from custody on or before the said date,
and so notifies this court, then a writ of habeas corpus as prayed for
is hereby directed to be issued by the clerk of this court, returnable
to this court on or before Monday, August 21, 1893,

In re R. J. Flinn.

The following order was made in open court, this August 14,
1893:

In this case, J. G. Grant, sheriff, the plaintiff in the case at law
in Henderson county, having notified the court in writing, duly
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mgneg, that -he had ‘caused the defendant to be discharged from
custody,.:: ...

It is ’ordered that the petltxon be: dlsmlssed at the cost ot the
pet1tioner :

P

MERGEI}ITﬁALER LINOTYPE CO. v. PRESS PUB, 0. et al.
(Cireuit Court, 8. D. New York. ' July 21, 1893.)

1. PaTENTS POR INVENTIONS—TYPESETTING MACHINE—INFRINGEMENT.

.- Letters . patent Nos. 313,224'and 317,828, issued, respectively, March 3,
1885, and May 12, 1885, to Ottman Mergenthaler, for “improvements in
machines for producing printing bars,” consisting in part of a combination
of a series of independent matrices representing characters, holders or
magazines for said matrices, finger keys representing the respective char-
acters, intermediate mechanism to assemble the matrices, and a casting
machine to co-operate with the assembled matrices, are for inventions of
unusual merit, and, in view of the prior art, entitled to liberal construc-
tion, and are infringed by the Rogers machine, which, while in some re-
spects an improvement, operates on the same. principle, contains the
same general features, and produces substantially the same results.

2. BAME—FAULT IN ORIGINAT, MACHINE.
The fact that the machine, when first produced, failed to justify per-
fectly, which fault was remedled, and perfect justification produced by
. improved machines subsequently made, ls no reason for denying relief
to the original patentee.

'In Equity. Action by the Mergenthaler Linotype Company
against the Press Publishing Company and others for infringement
of letters patent. Decree for plaintiff,

For opinion on motion for prehmmary injunction, see 46 Fed.
Rep. 114, ‘

Frederic H. Betts, for complainant.
M. B. Philipp, Leonard E. Curtis, and George H. Lothrop, for
defendants. :

COXE, District Judge. This is an equity action for infringe-
ment based upon two letters patent granted to Ottman Mergen-
thaler for “improvements in machines for producing printing bars.”
The first of these patents, No.-313,224, is dated March 3, 1885, and
the second, No. 317,828, is dated May 12, 1885.

It is insisted by the complainant that the principal invention
covered by these patents is fundamental, that it has revolutionized
the art of printing and is the first pract‘lcal advance in the art since
the days of Guttenberg. The machine which embodies this inven-
tion produces a line of type cast in a solid bar, complete in itself
and ready for printing, and, as to its printing face, possessing all
the characteristics of a line produced by the hand of the compositor
in the old laborious way.  The advantages of the new method over
the old are so obvious and so numerous that it is unnecessary to
attempt their enumeration. They are conceded on all sides; by
men of science, and men’ of labor, by editors, by compositors and by
the defendants themselves. - A minute and. accurate . description
of the ingenious and complicated machine of the patents would



