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varlancebetween the note sued on and the orie 'offered in evidence.
The evidence of Travis F. Jones, as set forth in the bill of ex-

ceptions, was not admissible under any issue made in the 'case.
See article 1265, Rev. St. Tex. The authorities cited by the
learned counsel for plaintiff in error-Park v. Glover, 23 Tex. 470;
Collins v. Ball, 82 Tex. 259,17 S. W. Rep. 614-do not apply.
On the whole case we find no reversible error, but we are not

prepared to say that the case of the plaintiffs in error is frivolous,
or was brought to this court for delay. The judgment of the circuit
court is affirmed, with costs.

DARROW et al. v. H. R. HORNE PRODUCE CO.
(Circuit Court, D. Indiana. September 16, 1893.)

No. 8,880.
1. PRINCIPAL AND AGENT-ACTION BY UNDISCLOSED PRINCIPAL.

An undisclosed principal may maintain an action upon a written eon-
tract made by his agent with the agent of another, in their own names,
as against the latter's undisclosed principal, where the contract Itself does
not contain recitals or description inconsistent with the existence of the
relation of principal and agent. Humble v. Hunter, 12 Q. B. 310; Schmaltz
v. Avery, 16 Q. B. 655, distinguished.

13. EVIDENCE-VARYING WRITTEN INSTRUMENT.
Parol evidence that such undisclosed principals were the real parties in

Interest does not vary or contradict the writing, and Is therefore admissi-
ble.

8. PLEADING-WHAT MAY BE RAISED BY· DEMURRER.
Whether the charter and by-laws of a defendant corporation prevent it

from cootracting except under seal will not be considered upon demurrer
to a complaint, where by the complaint it does not appear but that de-
fendant might contract by Ilarol.

At Law. Action by Marcus H. Darrow and others against the
H. R. Horne Produce Company upon a contract for a sale of butter.
Defendant's demurrer to the complaint overruled.
Baker & Daniels, for plaintiffs.
Theodore Shockney, for defendant.

BAKER, District Judge. The question of the sufficiency of the
complaint is raised by demurrer. The complaint, so far as material
to the dec'ision of the question involved, is as follows: That
heretofore, the 21st day of January, 1893, the plaintiffs, at Chicago,
TIl., sold to the defendant, through its agent and general manager,
William Harris, a quantity of butter, as mentioned in the can·
tract of sale and purchase thereof, which contract was and is in
writing; that said contract, although made for and on account of
these plaintiffs on the one hand, and for and on account of the
defendant upon the other hand, was executed only in the names Of
the said respective agents, A. A. Kennard & Co., for these plain-
tiffs, and in the name of the said William Harris, by the style of
Wm. Harris, for the defendant, but as matter of fact each of said
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agents thereby intended to ,bind his said principal thereby, and each
of said agents wasthetenntoduly authorized by his said principal.
The contract of sale and purchase reads as follows:

"Ohicago, m., Jan,. 21, '93.
: ''',We ,have this day sold to Wm. Harris the following lots of butter, [de-
scribing 14 lots. The contrl:tctthen proceeds:] It being understood that these

are an approximation only, and there may be a few packages, more
or less,of each mark. The price for the 1,771 tubs is to be cents; 300
firkins, 20 cents. Also about 200 tubs of creamery butter, marked 0, at
22%, cents; and 200 tlJ,bs of ladle butter; marked 0, at cents. One car
load out of the above-mentioned butter is to be moved and paid for on Tues-
day, the 24th inst., and the balance of the lot is to be moved and paid for
within thirty days from this date; payment to be made when the butter is
shipped. Goods to be kept insured by A. A. Kennard & 00.

[Signed] ··Wm. Harris.
"A. A. Kennard & 00."

In argument, two objections are pointed out:
(1) "That, if said agency existed as l;Illeged, it does not appear by said

contract that either the plaintiffs or the defendant were made parties there-
to; and by reason of the fact that said contract between A.A. Kennard &
00;' and iW:Uliam Harris doelll!lllot disclose., that, the plaintiffs were principals,
nor, was, lJll,id, :fact disc1(Jsed ,by said A. A. Kennard & Co., the plaintiffs are
not propea-parties' to bring-. thiS 'actioil, and A. A. Kennard & Co. are the only
parties' who can maintain an llction on said contract."
(2) "That. the defendant, iSla ,corporation incorporated under and by' virtue

of the laws of the state of Indiana, and by the provisions of her charter
and by-laws cannot contract except Ullder ber seal,"

In.srt'pport"of the ,'f,irst,'proposition counsel cite and rely upon
Story on Oontracts, (section 267,) as follows:
"Ordinarily the right of the agent to sue is subordinated to that of the

principal, and may be superSeded or extinguished at any time by his inter-
vention; Any, defense which woultl be sufficient to defeat a suit, if brought
by the pl'iJACipal; will t!Jso,be competent against the agent; but if a written
contract be made eXclusively with the agent, who expressly states bimself to
be principal, the real principal would not be entitled to maintain an action
thereupon :1;1' showing that the professed principal was merely his agent,"
The: Cited by the author in support of the last proposition

which alone can be claimed to have any application here are Hum-
ble v. Huuter, 12 Q. B. 310, 64 E. C. L. 309, and Schmaltz v. Avery,
16 Q. B. 655,3 Eng. Law & Eq. 391-
The first case is based on a charter party of affreightment alleged

to have been made between the "plaintiff,. then and still the owner
of the good ship," etc., and the defendant. On the trial, when the
charter party was read .in evidence, it appeared upon its face that it
was not made by or in the name of the plaintiff, but was made by
and in the name of her son, as "owner of the good ship," etc., and
the defendant; It was claimed that, as the plaintiff's name was
not mentioned in the contract, and as it did not show that there
was any principal, it could be shown by parol who the undisclosed
prinCipal was. But as the contract in terms recited that the party
signingwas"tlie oWDerof the good ship," etc., it was held that it
reCited a fact which ll1adethe eXistence of an undisclosed principal
incon,sistent with the truth of the fact so recited, and that, there-
fore, the SOIl could not be heard to testify that in making the con-
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tract he acted as agent for the plaintiff, his mother, who was the
real owner of the ship. In affirming the ruling of the trial court
in excluding the offered testimony, Patteson, J., observed:
"The question in this case turns on the form of the contract. If the con-

tract had been made in the son's name merely, without more, it might have
been shown that he was agent only, and the plaintiff was the principal.* * * In this case I was at first in the plaintiff's favor on account of the
general principle referred to by my lord, but the form of the contract takes
the case out of that principle."
Wightman, J., thought at thp trial that the case was governed by

Skinner v. Stocks, 4 Barn. & Ald. 437. He further said :
"But neither in that nor in any case of the kind did the contracting party

give himself any special description, or make any assertion of title to the
subject-matter of the contract. Here the agent describes himself expressly
as 'owner' of the subject-matter. This brings the case within the principle
of Lucas v. De La Cour, 1 Maule & S. 249, and the American authorities
cited."
In the case of Schmaltz v. Avery, supra, a similar cootraot was

involved. In it, it was expressed to be made between the "defendant,
as owper of the ship, of the one part, and Schmaltz & Co., agen-is
of the 'affreighter, of the other part." At the end of the charter
party there was this memorandum: "This charter being concluded
on behalf of another party, it is agreed that all responsibility on the
part ot G. Schmaltz & Co. shall cease as soon as the cargo is
shipped." In the declaration no notice was taken of this memoran-
dum. In other respects the agreement set out corresponded with
that proved. Oral evidence was given that the plaintiff was in
truth the principal. The court remarked that:
"The question raised on the plea of nonassumpsit is whether the action

will lie at the buit of the present plaintiff. '.rhe charter party in term"
states that it is made by G. Schmaltz & Co. as agents for the plaintiff.
It then states the terms of the contract, and concludes with these :words:
'This charter being concluded on behalf of another party, it is agreed
that all responsibility on the part of Schmaltz & Co. shall cease as soon as
the cargo is shipped.' The declaration treats the charter party as made
between the plaintifr and defendant, without mentioning the character of
the plaintiff as agent, and without any reference to the concluding claus.'.
thereby treating the plaintiff as principal. in the contract. At the trial it
was proved that tlle plaintiff was in point of fact the real freightfr. '" '" ..
It was objected that the proof that the plaintiff was the real freighter or
principal, and not, as stated in the contract, only the agent, was a departure;
and a verdict was found for the defendant, with liberty to enter a verdict for
the plaintiff if the court should be of opinion that he was entitled to sue as
principal notwithstanding the terms of the charter party; and a rule nisi
was ohtained so to enter it. The court held that the rule should be made
absolute."
In so holding it was said:
"It is conceded that if there had been a third party, who was the real

freighter, such party might have sued although his name was not disclosed
in the charter party. But the question is whether the plaintiff can fill both
characters of agent and principal, or whether he can repudiate that of agent
and adopt that of principal,"
-And it was held that he could not do so, as that would be to
contradict an express recital of the charter party. It is thus ap-
parent that neither the text of Story nor the cases cited support

v.57I!'.noA-30
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the defendant's contention, but, on the contrary, each is an au-
thority against him. The other cases cited and relied upon
by him do not justify review, as they yield no support to his ar-
. gument. It is undoubtedly true that- parol testimony will not
be permitted to control or contradict a contract in writing; but, in
thea1)sence of any recital appearing therein, it in no just sense
contradicts the written contract to show by oral testimony, aliunde
the writing, that the names signed to the contract are those of
agents, and that undisclosed principals are the real parties in in-
terest. Counsel has cited cases touching the rule applicable to
sealed instruments. It is unnecessary to examine those cases, be-
cause the writing here declared on is a simple contract, not under
seal. >

A further review of .the adjudged cases is unnecessary, as the
true doctrine is found accurately stated in the elementary books.
Story, Ag. (4th Ed.) § 1600, states the doctrine in these words:
"Indeed, the doctrine maintained in the more recent authoJ;ities 18 of a

far more COmprehensive extent. It is that, it the agent p<lSl!iesses due au-
thority to make a written contract not under 8ea.I, and he makes it in his
own name. whether he describes himself to be agent or not, and whether
the principal be known or unknown, he, the agent, will be liable to be sued,
and be en1;itled to sue thereon, and his principal also. will be liable to be
tllled and be entitled to sue thereon, in ail cases, from the attendant
circumstances it is clearly manifested that an exclusive credit is given to
the agent, and it is intended by both partleg th:tt no resort shall in any
event be had by 01' against 1he prineipal upon it. The doctrine thus asserted
has this title· to commendation and support: that it not only furnishes a
!!ound rule for the exposition of contracts, but that it proceeds upon a priu-
ciple of reciprocity, and gives to the other party the same rights
and remedies against the agent and principal which they possess against
bim."
. Nor does tb.is doctrine contradict or vary the written instru·
ment; The same writer observes:
"It dOf'll llot dNly that it is binding on those whom on the fAce of it it pur-

1l00'ts to bind, but shows that it also binds another by reason that the act of
the agent lri Sib'lling the agreement in pursuance of his authority 18 in law
the act of the pl"illclpal."
Higgins v. Senoir, 8 Mees, & W. 834, 845, and other cases cited

under the above section.
.Whart. Ag. § 298, states the doctrine thus:
"On nonnegotiable instnunents, where the agent is prima facIe the contract-

ing party, unless it should appear that the agent is the person exclusively
privileged or bound, the principal can sue 01' be sued, and in the latter case the
contracting party ean sue· either principal or agent."
Mechem, Ag, §§ 695..700, discusses the subject of the liability of

undisclosed principals, and of principals known, but not mentioned
in contracts executed on their account, but signed. by the agent
alone, and he shows that in such cases, unless the principal in
the mean tinlehas in good faith paid the agent supposing he was
the principal, the other party may overpass the agent, and sue
the principal in. the first instance. In section 701 he says:
"This rule applie!l t(1 !ill simple COL' tracts, whetht'r .written or unwritteu,

entered into by ill his own name and Within the scope of his author-
tty, although the name of the principal does not appear in the instrument,
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und was not disclosed, and nlthough the party dealing with the agent sup-
posed that the latter WfH! acting for himself. And this rule obtains as well
in respect to contmcts which are required to be in writing as those to whol:lO
validity writing is not essential. It does not violate the principle which for-
bids the contradi{>tion of a, written agreement by parol evidence, nor that
which forbids tim discharging of a party by parol from the obligation of hi,;
written contract. '1'he writing is not contl'Rdicted, nor is the agent dis-
churg-ed; the result is merdy tltat an additional party is made liable."
"Whatever the original merits of the rule," says the court in Byington v.

Simpson, 134 :Uass. 169, "that a party not mentioned in a simple contract dn
Writing may be as a principal upon oral evidence, even when the
writing gives no indication of an intent to bind any other person than the
signer, we cannot reopen it, for it is as well settled as any part of the law
of agency." ,

These authorities demonstrate that the first contention of the
defendant is untenable.
The second objection urged by him is not at present in the rec-

ord. Whether the charter and by-laws of the defendant prevent
it from contracting except under seal nowhere appears except in
the demurrer. For aught appearing in the complaint, the defend-
ant has ample power to contract by parol. It will be time enough
to consider the question when properly raised upon the record.
It follows that the demurrer must be overruled, and it is so or-
dered

SUTHERLAND v. ROUND et aL
(Circuit Court of Appeals, Sixth Circuit. July 12, 1893.)

No.54.

1. DAMAGES-PLEADING AND PROOF.
In an action for breach of warranty in the sale of a chain, evidence of

damage to the business of a vendee or the original purchaser, incurred
by the loss of trade by reason or the breaking of the chain, is inadmissi-
ble where the petition claims damages for the cost of substituting a new
chain for the old one only, and the testimony falls to show that the con-
tract or circumstances of the sale by the original purchaser made him lia-
ble for consequential damages, or that defendants were informed in sell-
ing the chain that such purchaser had contracted to incur such liability.

\!. EVIDENCE-HEARSAY.
Evidence of statements by agents of the purchaser's vendee, made to
the purchaser, that a new chain must be furnished, is hearsay, and in-
admissible.

3. WITNESS-RE-ExAMINATION-DISCRETION OF COURT.
The refusal of the trial court to allow a re-examination of a witness

as to the kind of tests now made of iron where life and limb are depend-
ent on its tensile strength being a collateral issue, and its allowance
largely within the discretion of the court, was not erroneous where no
prejudice arose from the exclusion of the particular question.

4. APPEAL-BILL OF EXCEPTIONS.
An assignment of error based on court's Instructions to the jury

cannot be considered when the original bill of exceptions does not show
that exceptions were taken when the charge was given.

Ii. SAME-FAII,URE TO NOTE EXCEPTIONS-AMENDMENT.
The negligence or omission of counsel to note exceptions to an original

blll of exceptions is not such an extraordinary circumstance as will war-
'rant the court below in amending the bill long after it has been allowed


