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time of the delivery. The object of the law in awarding damages
is to make the injured party whole. The damages must be shown
with certainty, and not left to speculation or conjecture. The
law excludes uncertain and contingent profits. "The measure
of damages recoverable for breach of warranty of quality is, in
general," as stated in Schouler's Personal Property, supra, "the dif-
ference in value between the article actually furnished and thl\t
which should have been furnished under the contract at the time
and place agreed upon. * * * The rule of damages for breach
of warranty is the difference between the sound value of the thing
as warranted and its actual value. Such reasonable expenses as
the buyer has incurred in consequence of the breach may be added
in making up the estimate. * * * The buyer may recover not
only for the direct and natural consequence of the seller's failure
to perform according to agreement, but for such damages besides
as both parties might reasDnably be supposed to have foreseen,
at the time of the contract, would 1l.O'W from such breach. * * *
The price at which the goods were sold at the place of delivery may
be evidence tending to show the amount of damages, but it 'does
not furwsh the decisive test." The authorities cited in support
of the instructions of the court are cases where the vendor of the
goods knows at the time of sale that the purchaser has a contract
for a reSale at an advanced price, and that the purchase of the
goods is made to fill such contract, and the sale is made by the ven-
dor to enable the purchaser to comply with his contract. In such
cases it is held that the profits which would accrue to the pur-
chaser upon a resale may fairly be said to have entered into the
contemplation' of the parties in making the contract. Messmore
v. Lead Co., 40 N. Y. 422; Thorne v. l\icVeagh, 75 TIL 81; Car-
penter v. Bank, 119 ill. 352, 10 N. E. Rep. 18.
4. The objections urged. as to the ruling of the court in ad-

mitting certain exhibits in evidence are of such a character as are
not liable to arise upon a retrial, and will not, therefore, be con-
sidered.
The judgment of the circuit court is reversed, and cause remanded

for a new trial.

JONES et al. v. SHAPERA.
(Circuit Court of Anoeals, Fifth Circuit. June 20, 1893.)

No. 110.

1. FEDERAL COURTS-JURISDICTION-CITIZENSHIP-SUIT BY ASSIGNEE OF NOTE.
Under the provisivn of the judiciary act of 1887-88, that the circuit

courts shall not have jurisdiction of any action on a promissory note O\'
other chose in action in favor of an assignee, unless such suit might have
been maintained if no assignment had been made, the jurisdiction is to
be determined according to the status at the time the suit is brought; and
hence an assignee of a promissory note may sue on the same in the fed-
eral courts if the payee or first holder is then a resident of a different
state from defendant, although he was a resident of the same state whl"n
the assili:nment was made.
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I. SA.Mlll-.ALLtl:GATION OF DmRSE CITIZENSHIP.
To show jurisdictIon on tpe record.where the suit bl on a note payable

to an .Individual or order,·· the plAlntlff, If an assignee of the payee, musta. propercitizenshlp·on the part of his assignor. But where the suit
Is by a subsequent· holder on a note payable to bearer the plaintiff may
disregard theoriglnal holder, leaving the citizenship of the latter, If dect·
Ing the jurisdictIon, to be pleaded by defendant.

S. EVIDENCB-PLEADING-DEFENSE BY INDORSER OF PROMISSORY NOTE-AFFI-
DAVIT.
Rev. St. TeL art. 1265, requires that where a suit shall be Instituted

by an ll$signee or Indorsee of a written Instrument the indorsement shall
be regarded as fully proved, unless defendant deny In his plea that the
samelsgenutne, and IDe therewith an affidavit stating that he believes,
or bas reason to believe, that such Indorsement Is forged. Held, that In a
Buit upon a promissory note alleged to have been made by J. and "J. &
Brother," and· Indorsed In the same manner, when the answer admItted
the. signing an,d Indorsement as .laid, and defendant failed to file an af-
fidavit as requIred, an offer by defendant to prove that the note had
been originally indorsed "J. & Brandon" was properly excluded.

4. NEGOTIABLE INSTRUMENTS....:r1ilrDORSEMENor-:NoTE PAYABLE TO BEARER.
A. promIssory note payable to the maker's order, and indorsed by him

In blank, Is, In legal effilCt, a note payable to bearer, and Is transferable
by delIvery. .

In Error to the Circuit Court of the United States for the North-
ern District of· Tex:as.
Suit by Cllades Shapera. against Travis F. Jones Ilnd W. H.

Jones upon a promissory note. Judgment for plaintiff. Defend·
ants bring error. Affirmed.
A.t the trlal below, defendante offered to show by T. F. Jones, one of the

defendants, s",orn liS a wItness, that he signed end Indorsed said note "Jones
& Brandon,'1 and not "Jones and Brother;" that there was when said nQte was
executed·a firm of Jones &. Brandon, of whIch wItness and J. H. Brandon
....era members, arid of which W. H. Jones was not a member; and that there
was not, Rnd never had been, a firm of Jones & Brother,-to all of which
evidence plaII).tIrt objected, and It Wllll not .allowed.
The RevIsed Statutes of Texas provide as follows: .
"Art. 1265. An answer setting up any of the following matters, uwess the

truth of the pleltdings appear of record, shall be verified by affidavit: - - •
(8) A denlal of the execution by himself [defendant) or by his authority of any
Instrument of writing upon WhIch any pleading is founded In whole or in pa.rt
and charged to have been executed by hIm or by his authority, and not al-
leged to have been lost or destroyed. (9) A plea denyIng the genuiIieness
of the Indorsement or assignment of a written instrument as required by
article 271."
"Art. 271. When a suit shall be Instituted by an assignee or Indorsee of any

written Instrument the assignment or indorsement thereof shall be regarded
liS fully proved .nnless the defendant shall deny In his plea that the same Is
genuine, and moreover, shall IDe wIth the papers In the cause an affidavit
stating that he has good cause to believe and verily does believe that such
assignment or Indorsement Is forged." •

Statement by jl1dge:
The defendant In error,Charles Shapera,an allen residIng In Quebec, Can-

ada, brought slllt In the circutt court against W. li' Jones and Travis F.
Jone-8, as partners composing the firm of Jones & Bro., and against Travis
F. J()DeS indivIdually, citizens ot the state of Texasj and In his petitIon al-
leged "that OD or about March 9; 1892, defendants, for a valuable consideJ."o
RtIon, executed· and dellveredto plaintiff their cel1.aln prom1lisory note as
tollows, to wit:
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II 'Waco, Texas, March 9, 1892.
.. 'Ninety days after date, without grace, $3,000, for value received, we

promise to pay to the order of ourselves at the Provident National Bank,
at Waco/ Texas. three thousand and n0-100 dollars, with interest at the
rate of ten per cent. per annum from date until paid, and ten per cent. ad-
ditional on amount of principal and interest unpaid for attorneys' fees if
placed in the hands of an attorney for collection. This note is secured by
pledge of the securities mentioned on the, reverse hereof; and in case of its
nonpayment, or should the drawer hereof. when called on. refuse or fail
to keep the margin hereon good, the holder is hereby authorized to sell the
said securities at public or private sale, without recourse of legal proceedings.
ano. to make any transfers that may be required, applying proceeds of sale
towards the payment of within note.

[Signed] "'Travis Jones.
"'Jones & Brother.'

"Said note before said delivery was indors'ed as follows:
.. 'Certificate Nos. 16, 26, and 33. of ten shares each, of the capital stock

of the Provident Investment Company, of Waco, Texas.
'''Travis F. Jones.
'''Jones & Brother.'

"And by the execution and delivery of said note defendant becameUable
and promised to pay plaintiff the sum of $3,000 on June 7, 1892, with ten
per cent. interest per annum from Man:h 9, 1892. at the place mentioned
in said note, and 10 per cent. additional on amount of principal and interest
unpaid for attorneys' fees if placed in the hands of an attorney for collection,
whereby said attorneys' fees have also become due, yet, though often requested,
defendants refuse to pay. the same, to plaintiff's damage four thousand dol-
lars."
-To which petition the plaintiffs in error. defendants below, filed the following
original answer: "Now, at this tiuHl come the defendants for the purpose
of this demurrer, and plead to the jurisdiction of this court over them, and
for that purpose only, and demur to the jurndiction of this court because the
plaintiff's petition shows that this court hath no jurisdiction over these de-
fendants, nor of the snbject-matter of this suit; and, especially demurring
to the jnrisdiction of this court, these defendants show that the bill of ex-
change or promissory note sued on herein is payable to bearer, and payable
in the state of 'l'exas, and in the city of Waco, was' made, indorsed, and de-
livered in said city of Waco, and is to all intents and purposes domestic paper,
payable to bearer, and this' court hath no jurisdiction to enforce the collec-
tion of such paper. But, not waiving said general and special demurrer,
these defendants come and further show that the note sued on herein was
made, executed, and delivered in the city of Waco, in the state of Texa,s:
that the consideration for the execution thereof was received in the city of
'Waco, in the state of Texas, and the money borrowed thereon was borrowed
from M. N. Rosenthal. and said note was delivered to said M. N. Rosenthal
in said city 'of W'aco, after it had been indorsed in blank on the back thereof
by these defendants. That they are informed and believe, and now here
so charge, that said note is the property of the said M. N. Rosenthal, and was
his property when delivered by these defendants, who was at said time a
resident citizen of the state of Texas, having his home and domicile in Waco,
McLennan county. And these defendants further allege, and so charge,
and they are informed and believe, that the note sued on herein is now the
property of the said M. N. Rosenthal, and that this snit is brought in the name
of said Charles Shapera, plaintiff, who claims to be an alien, and subject to
the kingdom of Great Britain and Ireland, and sues for the purpose of at-
tempting to improperly confer jurisdiction on this court; and that said alle-
gations that said Charles Shapera is the owner of said note are false and
fraudulent, and made for the purpose of attempting to confer jurisdiction
herein."
The case was tried on the issues thus made, and from an adverse verdict

and judgment the plaintiffs in error have brought the case to this court for
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assigning errors as' :l'ol1ows: "(1) The C(lnrt erred in instructing the
jury to find for the plaintiff the amount of note, interest, and -attorneys'
ff\f1s; and no further, beclluse, there was a sufficient plea showing that the
court had no jurisdiction, and that the same was supported by the pvidence,
as Itlanifest from bill of exceptions No.1; It appearing therefrom that
Rosenthal took lind transferred the note while a citiZen of Texas. (2) Tne
court erred in the admission of the note In evidence over defendants' objeo-
tion",because there was a fatal variance between plaintifl'spleadings and
the note; as shown by inspection of the same, as shown by bill of exceptions.
(3) The court erred in excluding the testimony of the defendant and wit-
ness Fo Jones that said note so introduced was not made and indorsed
'Jones & Brothel',' but by Jcnes & Brandon, and that there was at the
time said note was made a firm of Jones & Brandon, composed of witness
and \V. H. Brandon, of which W. H. Jones was not a member, and that there
was no firm of Jones & Brother, and had not been, as shown by bill of ex-
ceptions. (4) The court erred ill. the refusal of the special charges requested
by defendants as to the jurisdiction set out in defendants'" bill of exceptions,
in substance that, if Rosentha,l, acquired the paper while citizen of Texas,
the jury would find for defEmdahts 'on their plea to the jurtsdiction."

L. C. Alexander, for plaintiffs in error.
S. L.' Samuels, for defendant in error.
Before PARDEE and McCORMICK, Circuit Judges, and LOOKE,

Judge.

PARDEE, Circuit Judge, (after stating the facts.) The so-called
"original answer" is made up of a demurrer to the jurisdiction on
the ground that the paper sued on is payable to bearer and pay-
able in the state of Texas, and was made and indorsed and delivered
in Texas;:and is to all intents and Pllrposes domestic paper, and
a plea til the jurisdiction on the ground that the plaintiff was not
the real owner of the note sued on, but the same belonged to a
citizen of Texas, the transfer being wholly fraudulent and collusive
for the purpose of conferring jurisdiction. The demurrer seems
to ha'Ve been abandoned. The record shows no ruling upon it, and
no question about it is made in this court. Evidence seems to
have been taken on the plea; and, as recited in the first bill of ex·
ceptions, it' was shown that the note sued on was made and de-
livered to M',N. Rosenthal for yalue on its date shown by the
pleadings; that at the time said Rosenthal was a citizen of the
state of Texas; and while still a citizen of said state transferred said
note by delivery to plafutiff for value; and it was further shown
that in JulY,,1892, thereafter, said Rosenthal became a citizen
of the state of Ulinois, and has ever since been a citizen and resi-
dent of that state; and thereupon the defendants requested the
court to instruct the jury: .
-"(1) If you believe from the evidence that M. N. Rosenthal loaned to T. F.
JonesmoneylUl his own in the state of Texas, for which the note in evidence
was given, and said Rosenthal was at the 'time a citizen of the state of Texas,
iou will find for the defendants on their plea to the jurisdiction.
"(2) It you belleve that at some time befOre the date of the note sued'on

another note was executed and delivered to said Rosenthal by defendants for
money loaned,and that he was a citizen of Texas, and that thereafter the
present note sued on was so executed and delivered by defendants to said
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Rosenthal in lieu ot sa!d firSt note In' part, and that said Rosenthal was :a
citizen ot Texas at the time, you will fiud tor the detendant$ on their plea.
to the jurlsdiction."
-Which instructions were refused by the court.
There can be no question that these instructions were properly

refused. The second one does not seem to be at all applicable to
the case, so far as any evidence was before the court and jury to
support it. The first, if applicable to the evidence, is not sufficiently
definite and specific to be adopted as a proposition of law. The
real question presented by the evidence offered in support of the
plea is whether, as the note sued on was originally executed and
delivered by the makers and indorsers to Rosenthal, then a citizen
of Texas, who afterwards, and while a citizen of Texas, trans-
ferred and delivered the same for value to the plaintiff, the said
Rosenthal thereafter and before the institution of this suit re-
moving to and becoming a citizen of the state of Illinois, the
court had jurisdiction on the ground of adverse citizenship to enter-
tain the plaintiff's suit. The judiciary act of 1887 and 1888 pro-
vides as follows:
"Nor shall any ,circuit court nor district court have cognizance of any suit

except upon foreign bills of exchange to recover the contents of any prom-
issory note or other chose in action in favor of any assignee or of any
subsequent holder it such instrument be payable to bearer and be not made
by any corporation, unless said suit might have been prosecuted in such court
to recover the said contents, if no assignment or transfer had been made."
In this present case, if no transfer of the note sued on had been

made, Rosenthal would have been the owner and holder of the
same; and as he was a citizen of the state of TIlinois on December
2, 1892, (the date of suit,) he could have brought suit in the court
below. Kirkman v. Hamilton, 6 Pet. 20.
The contentiGn of the plaintiff in error is that, as at the time

when the transfer was actually made, Rosenthal was a citizen of
Texas, the jurisdiction is to be determined by the state of facts
then existing, and that Rosenthal's subsequent change of citizen-
ship cannot confer jurisdiction, on the court in behalf of the trans-
feree. In White v. Leahy, 3 Dill. 37ti, a citizen of Missouri, and as-
signee of a note, brought suit thereon against the maker, a citizen
of Kansas. The payee, when the note was made, and when he in-
dorsed it to plaintiff, was also a citizen of Kansas, but when the
suit was brought he (the payee) was a citizen of Texas; and the
court held:
"If no assignment of this note had been made, the assignor might, being at

the time when the suit was broug-ht a citizen of Texas. have then commenced
it; and tmder the statute his asSignee has the same right. If the restriction
-on the assignor does not exist at the time the suit is commenced the court has
jurisdiction it the case involves the requisite amount, and is between a citizen
of the state where suit is brought and a citizen of another state."
Ohamberlain v. Eckert, 2 Biss. 126, and Thaxter v. Hatch, 6 Mc-

Lean, 68, are to the same effect.
In the case of Mollan v. Torrance, 9 Wheat. 537, which was a

-case involving the jurisdiction under section 11 of the judiciary act
.of 1789, in a suit brought by an indorsee of a promissory note



againBtItha,mdorser,'R of the, same state as,the maker of
'the":b&'teII'Ohief' 'tJusticei<Marshall ' '
"It is quite clear the jurisdiction of the court depends upon the state ot

things at the time of the after vesting, it cannot be
ousted

See, 'al'8o; Bradley Rhines' Adm't, SWall. 393.
It to be recognized in all the decisions of the supreme

court to' which our attention had been called that, where in any
suit brought by' an assignee of a chose in action the citizenship of
the assignor was material, it has always been considered with
reference to the time when the action was commenced, and this
whether the case arose under section of the act of
1789, the judiciary act of 1875, or the judiciary act of 1887 and 1888.
See Morgan v. Gay, 19 Wall. 82; Watertown, 128 U. S.
588, 9 Sup. at. Rep. 173; Parker v.Ormsby, 141 U. S. 85, 11 Sup.
Ct. Rep. 912.
The note sued on in this case, 'being payable to the makers'

order, and indorsed by them in blank, is, in legal effect, a note
payable to bearer. Daniel, Neg. lnst. § 130; Bank v. Barling, 46
Fed. Rep. 357; Steel v. Rathbun, 42 Fed. Rep. 390. In Bullard v.
Bell, 1 ¥lJ,son, 247, Mr. ,JJistice Story said: '
"A note ,payable to bearer Is often said to ,be assignable by delivery, but in

COlTect JaDgUage there is no assignment in' the <lase. It passes by mere de-
"livery, and'the holder neVel', takes any title by ,)1' throug-h'any assignment, but
claims as bearer. T,he, note is an original promise by the maker to
pay any person who shall bec()me the bearer. It is therefore payable to Iiny
person who :successively holds the note bona fide; not by virtue of any assign-
llleJJ,t of promise, but b;r an original and direct promise moving from the
maker to the bearer.",
This doctrine is indorsed by the supreme court in Thompson v.

Perrine, 106 U. S.589·-593, 1 Sup. Ct. Rep. 564, 568.
In the matter of showmg jurisdiction on the record between the

cases where one sues ona note payable to an individual or order
and where one sueS on a note payable to bearer, the difference
is that in the former the plaintiff, if an assignee of the payee, must
allege a proper citizenship on the part of his assignor, but in the
latter the plaintiff, if a subsequent holder, may disregard the
original holder, leaving the citizenship of the latter, if affecting
the jurisdiction, to be pleaded by the defendant.
It follows that the first 'and fourth assignments of error in this

case, relating to the jurisdiction of the court, and to the necessity
of the saine appearing affirmatively on the record, are not well
taken.
The pJ,aintiff sued, TravisF. Jones anq Jones & Bro. as the makers

and indorsers of the promissory note set forth in the petition. The
answer admits the making of the said note as alleged. The note

'evidence, and by order. of., the circuit court, has
been sent up with the transcript,. purwrtsto be a note made and
,indorsed by Travis F.Jones and Jones & ;Bro. It is true that in
the signature of Jones &,Bro. two (If ink appear to have
,been used, but we cannot BaY"upon that there is any
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varlancebetween the note sued on and the orie 'offered in evidence.
The evidence of Travis F. Jones, as set forth in the bill of ex-

ceptions, was not admissible under any issue made in the 'case.
See article 1265, Rev. St. Tex. The authorities cited by the
learned counsel for plaintiff in error-Park v. Glover, 23 Tex. 470;
Collins v. Ball, 82 Tex. 259,17 S. W. Rep. 614-do not apply.
On the whole case we find no reversible error, but we are not

prepared to say that the case of the plaintiffs in error is frivolous,
or was brought to this court for delay. The judgment of the circuit
court is affirmed, with costs.

DARROW et al. v. H. R. HORNE PRODUCE CO.
(Circuit Court, D. Indiana. September 16, 1893.)

No. 8,880.
1. PRINCIPAL AND AGENT-ACTION BY UNDISCLOSED PRINCIPAL.

An undisclosed principal may maintain an action upon a written eon-
tract made by his agent with the agent of another, in their own names,
as against the latter's undisclosed principal, where the contract Itself does
not contain recitals or description inconsistent with the existence of the
relation of principal and agent. Humble v. Hunter, 12 Q. B. 310; Schmaltz
v. Avery, 16 Q. B. 655, distinguished.

13. EVIDENCE-VARYING WRITTEN INSTRUMENT.
Parol evidence that such undisclosed principals were the real parties in

Interest does not vary or contradict the writing, and Is therefore admissi-
ble.

8. PLEADING-WHAT MAY BE RAISED BY· DEMURRER.
Whether the charter and by-laws of a defendant corporation prevent it

from cootracting except under seal will not be considered upon demurrer
to a complaint, where by the complaint it does not appear but that de-
fendant might contract by Ilarol.

At Law. Action by Marcus H. Darrow and others against the
H. R. Horne Produce Company upon a contract for a sale of butter.
Defendant's demurrer to the complaint overruled.
Baker & Daniels, for plaintiffs.
Theodore Shockney, for defendant.

BAKER, District Judge. The question of the sufficiency of the
complaint is raised by demurrer. The complaint, so far as material
to the dec'ision of the question involved, is as follows: That
heretofore, the 21st day of January, 1893, the plaintiffs, at Chicago,
TIl., sold to the defendant, through its agent and general manager,
William Harris, a quantity of butter, as mentioned in the can·
tract of sale and purchase thereof, which contract was and is in
writing; that said contract, although made for and on account of
these plaintiffs on the one hand, and for and on account of the
defendant upon the other hand, was executed only in the names Of
the said respective agents, A. A. Kennard & Co., for these plain-
tiffs, and in the name of the said William Harris, by the style of
Wm. Harris, for the defendant, but as matter of fact each of said


