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''The language of the act ()f 1867,· in describing the suit, Is the same;
and, as to the act of 1867, It has been uniformly held tli.atll.ll the persons on
one side 'must .be citizens of the state in whi{lhthe suit is brought, and all
tboseon theotheL' citizens of some other state;" Young V" Parker.
supra. "Granted that the area of reml}vability was' '€!tilarged by the act of
1887, ina/ilmuch. as any of the defendants may remove, still the rule under the
aet of 1867applles,-that, when the citizenship on the plaintiffs' side of the
suit is such as to prevent the removatunder that act, it'is equally effective
to defeat the right unl1er the act of 1887. The suit was brought in Virginia,
and comp1ainant/il ,are ,only in part citize:p.s of that state. The petition ad-
mits this. *. * * Upon the face of the bill, there is no controversy other
than as stated,and this is fatal to the application."
We do not think that, in the light of the construction of this

language of section 639, Rev. St., by the supreme court, in the
case of Young v. Parker, supra, applied by Mr. Chief Justice Ful-
ler, in the case just cited, to the same language in .the act of
1887, we are at liberty to give that language a different construc-
tion. There are perhaps some other decisions in the United States
courts not in harmony with the foregoing views, but they do not
meet our concurrence.
This disposition of the case renders. it unnecessary to discuss

the other ground of the motion. The requisite citizenship of the
parties, to give the right of removal, does not appear, and there-
fore the motion to remand must be and is sustained. It is so
ordered.

[NEWMAN, District Judge, (concurring.) In concurring in the
conclusion of Justice Lamar that· this case must be remanded
I desire simply to say that in the case of Haire v. Railroad Co.,
57 Fed. Rep. 321,1 held, with concurrence of Circuit Judge Pardee,
in a case of removal on the ground of prejudice and local influence,

there were three defendants, thart the fact that two of the
defendants were citizens and residents of this state and di,strict
would not prevent removal of the case to the circuit court of the
United States by the nonresident defendant. The decision in that
oa.se was based especially and particularly on the words "any defend-
ant" in the fOll'l'Jth clause of seC'tion 2 of the ·act of 1887. I do not
understand the question there 'decided to be involved here. I con-

in the decision in this case.

,TEXAS & P. RY. CO. v. GENTRY et al.
(Circuit Court of Appeals, Fifth Circuit. June 27, 1893.)

Nil. 124.
1. FEDERAL COURTS - CIRCUIT' COURT OF ApPEALS - AFFIRMANCE BY DIVIDED

COUR'r, .
Where one judge Oif the circuit court of ·appeals is disqualified, and the

other two are divided in opinion, the decision below must be affirmed.
2. SAME-PRACTICE-REARGUMENT.

In such case, where the cause is one in which the judgment of the circuit
court of appeals is not ..final .... it is not for that court to order
a reargument before a 'full bench, nor proper to certify questions to the
supreme court for instruCJtions.
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In Error to the Circuit Court of the United States for the North·
ern District of Texas. .
At Law. Action by May Gentry, Olive Lee Gentry, Thomas M.

GentrY, and Mary A. Gentry against the Texas & Pacific Railway
Company, a corporation created by act of congress, for negligence
causing the death of Louis D. Gentry. \Terdict and judgment for
plaintiffs. Defendant brings error. Affirmed.
T. J. Freeman, (W. M. Alexander, Wm. H.Olark, and W. L. Hall,

on the brief,) for plaintiff in error.
Chas. J. Evans, for defendants in error.
Before PARDEE, Circuit Judge, and LOCKE, District Judge.

McCORMICK, Circuit Judge, recused.

PER CURIAM. The judges being divided in opinion, the judg.
ment of the circuit court is necessarily.affirmed. The case being
one in which .the judgment of the circuit court of appeals is not
final, it is not deemed necessary to order a reargument before a
full bench, nor proper to certify questions to the supreme court
for instruction. Judgment affirmed, with costs.

AIKEN et at v. SMITH.
(Circuit Court of Appeals, Fifth Circuit. June 13, 1893.)

No. 139.

1. COSTS-SET-OFF-AOMIRALTY ApPEALS.
An appellate court, in an admiralty case, reversed a decree in tavor of
the libelant, and directed a decree in his tavor tor a smaller sum, with
the costs of the district court, but condemned him to pay the costs of the
appellate court Held, that costs in the appellate court could not be set
off against the unpaid costs of the district court, so as to prevent the
officers of the latter from collecting the sums due them from the claimant.

2. SAME-OWNERSHIP OF COSTS-COl:RT OFFICERS.
Under Rev. St. § 823, taxable costs earned by clerks, marshals, com-

missioners, and proctors are their individual property, and not that of
the parties to the cause in which they have been earned.

8. SAME-EFFECT OF STATE STATUTES.
The fact that Rev. St. § 857, provides that the fees of court officers

shall be recovered in like manner as the fees of officers in the state courts,
will not make applicable to the federal courts sitting in New Orleans a
special state statute applying only to the parish of Orleans. and which
establishes a practice different from the general law of the state.

Appeal from the District Court of the United States for the
Eastern District of Louisiana. Affirmed.
John D. Grace, for appellants.
Richard De Gray, for appellee.
Before PARDEE and McCORMICK, Circuit Judges, and LOCKE.

District Judge.
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.PARDEE, Circuit JUdge. TheappeHee, Charles Smith, libeled
the steamboat Whisper on account of injuries sustained and for

The appellants, Aiken and 'others, as claimants and own-
ers of. the steamboat Whisper,' bonded the steainboat, and con·
tested libel. On the hearing the district court rendered judg-
mentagainst the steamboat Whisper, and over against the claim-
ants and their sureties on the release bond, in the sum $506.75.
The appellants appealed the case to this court, where, on hearing,
the following decree was entered:
"On consideration whereof it is now here ordered, adjudged, and decreed

that the decree of the said district court in this cause be, and the same
is hereby, reversed,. and this caUS€ remanded to said district court, with in-
structions to render a decree in favor of the appellee and libelant, Charles
Smith, for the sum of six and seventy-five one hundredths dollars ($6.75) and
the costs in that court. It is further adjudged and decreed that the appellee,
Charles Smith, be condemned to pay the costs of this cause in this court
and the costs ot appeal for· wbJ.ch execution may be issued out of said district
court." See 54 Fed. Rep. 896.

The proper mandate was awarded in this court, and the same
1Uedand entered in the district court,on the 24th day of February,
1893. On February 28th, the'proctOl' for the appellants, suggesting
to the district court that the said appellants referred to in said
mandate are justly and legally entitled to retain for their own
use and benefit, and in part payment of the costs incurred by them
on appeal, the costs due by them under the terms of said mandate,
and that compensation takes place to said extent, and that for
the balance. remaining due and unpaid as per statement the
said appellants are entitled to issue execution against libelant, and
that the mandate should be so interpreted and construed, obtained
a rule against the libelant to show cause why a decree should not
.J),e .entered ,conforma.ble to said ,suggestion. The di·strict· judge
rendered judgment on said rule March 24, 1893, as follows:

appellate court decreed that the libelant should recover $6.75 damages
and the costs in this court, and that in that court the appellant should recover

The question submitted is whether the costs in one court can be set
of!' against the damage and cOsts in the other court. So far as the damages are
concerned, it is ordered that the costs in the appellate court may be ofI'let
against the damages; but, the court being of opinion that, so far as the mar-
shal's,· clerks', commissioners', and attorneys' fees (taxable costs) are con-
c('rned, those officers, by virtue of having earned the costs for which the
libelant has recovered judgment, resppctively llave liens upon said jndgment
for the amounts of their respective judgments for the amount of their un-
paid fees, it is ordered that to the extent to which such fees have been paid
the said officers the set-of!' be allowed, and to the extent to which such fees
have not been paid the said officers the said S€t-off be refused. No objection
being made to the power of a oourt of admiralty to entertain a rule or motion
for a set-off of jUdgment, and that power being conceded, the court does not
pass upon that question.. Judgment rendered March 24, 1893. Judgment
signed March 29, 1893." .

Thereafter, on the 31st day of March, 1893, the district court
entered a formal decree on the mandate of this court in terms in
strict accordance therewith. From this decree, and the prelim-
imiry one of March 24th, the present appeal is taken, the appellants
making nine specific assignments of error, but all raising practically
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the same question, to wit, whether compensation should be al-
lowed between the costs recovered in favor of the libelant in the
district court and the costs recovered in favor of the claimants
under the decree of this court to such an extent that the officers
of the district court are precluded from collecting their fees earned
1n the prosecution of the libel, except as they can be collected from
the libelant.
Section 823 of the Revised Statutes provides as follows:
"The following and no other compensation shall be taxed and allowed:

To attorneys, solicitors, and proctors in the courts of. the United States, to
district attorneys, clerks of the circuit and district courts, marshals, COl,p.-
missioners, witnesses, jurors, and printers in the several states and ter-
ritories, except in all cases otherwise expressly provided by law."

Under this statute the fees of the clerks, marshals, commissioners,
and proctors are their individual property, and not that of the
suitors or parties to the cause wherein they .have been earned.
U. S. v. Cigars, 2 Fed. Rep. 495; The Baltimore, 8 Wall. 392. The
law was the same prior to the passage of the fee bill of 1853,
now section 823 et seq., Rev. St.,) and was so held in Collins v.
Hathaway, Olcott, 177. The appellants contend that the fees al-
lowed officers are only taxable and enforceable against the party
requiring their services, and, if they fail to require prepayment or
security in advance, they cannot look to the party cast, nor claim
nny benefit under the judgment or decree rendered in the case;
particularly if the opposing parties have conflicting demands which
ordinarily would cmnpensate each other; and they rely on section
857, Rev. St., which provides as follows:
"The fees and C\>mpensation of the officers and persons hereinbefore men-

tioned, except thilSe which are directed to be paid out of the treasury, shall
be recovered in like manner as the fees (}f the officers of the states re-
spectivelY for like services are recovered."

And they cite Act No. 136 of 1880, Laws of Louisiana, which is a
special law, relating only to some of the courts in the parish of
Orleans. Without admitting any force to the contention. we
notice that the law of Louisiana with regard to recovering costs
is that they are to be paid by the party cast, and the general
remedy is by execution. Code PI'. arts. 549--552, inclusive; Rev.
St. La. §§ 750, 751. It is true that in the parish of Orleans an
exceptional system prevails of collecting costs in advance by the
use of stamps, to be eventually recovered back if the adverse party
is cast; but no such exceptional system can have effect in the
courts of the United States, although these courts happen to sit in
tb.e parish of Orleans. There is no law nor rule of court which
causes an officer to lose his fees by not requiring payment in ad-
vance. '''The assumption that parties obtain personally the costs
.awarded on the decision of the suit in prosecution is essentially
\erroneous. It is so only theoretically. The general decree gives
costs nominally to a party in the action, but in reality nothing
passes by it into his hands beyond the reimbursement of witnesses'
fees or advances actually made by him to other ends than pay-
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ment of his proCtors' and advbeates' .fe-es. ,The taxed costs be-
long to them, and their rights! thereto will be protected by the
court .against the exercise of any authority' over them by the
party'himself to their prejudice." Collins v. Hath8.Jway, supra.
For, the$e reasons we approve the ruling of the district judge,

andwec1ind no error in the decrees appealed from, and the same are
affirmed, with .costs. .

STATES v. OREGON & O. it 00. et at.
(Circuit Oourt, D. Oregon. August 21. 1893.)

No. 1,936.
" ..

1. PtmLIOL.umS"":'OREGONOENTRAL nAILROAD GRANT.
May 4, 1870,(16 Stat. 94,) granting lands to the' Oregon Central

Railroad Company to 'aid in the construction of a railroad and telegraph
line '''frc>m 'POl'tland to 'Astoria, Oregon, and from 3. suitable point of junc-
tion neali :Fol'l'.st qrove to the Yalllbill river," shouldbe construed as
making two distinct to twodilitinct railroads, one from Portland
to Astoria, and the other at rightangles with the first from the Yamhill
river to B,"jllDctlon with the first'uear:Forest Grove; and; upon comple-
tion of the first road froIn Portland to! Forest Grove, and the second from
Fore,st.(}i'ove. to YambJH· river, and,tlle, operation thereof as. one contin-
Uous railway, grantee was not e:p.1:itleq to lands lying within the exte-
rior quadrant formed.bY Imaglnaty :lliles;drawn through'the junction at
right angles. to the courses of the. respective roads. U. S. v. Union
Pac. :Q;y. 00.• ,18 Sup.'Qt. Rep. 724, 148 U. S. 562, dlst4nguished.

2. SAMB-FoRPEITURE:, "
Such lands were forfeited by Act 1an. 31. 1885, (23 Stat. 296,) as "all-

jacenttoandcotermllious with tbe ttncomplE·ted portions of said road:'
8. STATUTES:"- CONSTRUC'l'ION-VIEWS 01' INDIVIDUAL LEGISLATORS EXPRESSED

IN DEBATE.
A court cannot recur to the vieWs of individual' members of congress

In debate for the purpose of aiding In the ,construction of a doubtful act.
but it may recur to the history of the times when the act was passed.
and tpe general state of public, judlcll11, and legislative opinion at that
time.

In Equity. .Bill by the United the Oregon & Cali-
fornia Railroa-q Company and the· Qregon Central Railroad Com-
pany to enforce a forfeiture of certain lands. Respondents filed
a cross bmprllying that their title· be quieted. Decree for com-
plainants•

. Franlding.Mays and George H. Wi1Iiams,for the lInited States.
Earl C.B.toJ)augh and W. D. Fenton) for defendants.

BELLINGli:R, District Judge. This is a suit by the United
States to enjoin the railroad companies, ,defendants) and all persons
holding un,der' them, from asserting title to certa'in lands included
in.8. grant to Central Railroad Company, and assigned
by that to the Oregon & California Railroad Company,


