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and therefore is not prejudiced as to any such which may hereafter
arise. :

The accused has filed a paper as a special demurrer. The court
does not know of any rule of law by which special demurrers, prop-
erly so called, are admissible in criminal proceedings, barring one
or two exceptions mnot necessary to be mentioned here. More-
over, as the accused has filed a general demurrer, further pleadings,
until that is disposed of, are, of course, at the discretion of the
court. The paper, therefore, cannot be filed as a special demurrer,
but, if the accused desires, it may be allowed to stand as an assign-
ment of causes of demurrer.

Demurrer overruled, and the indictment adjudged sufficient;
the accused to answer over according to the statute.

UNITED STATES v. WORK.
(Circult Court, D. Massachusetts. June 15, 1803.)
No. 1,260.

At Law. Indictment of Joseph W. Work for violating the national banking
laws. On derourrer to indictment. Demurrer overruled.

Frank D. Allen, U. 8. Dist. Atty.
Elder & Wait and E. A. Whitman, for defendant.

PUTNAM, Circuit Judge. This indictment covers two classes of counts.
Counts 1 to 12, each inclusive, charge false entries in reports to the comp-
troller of the currency; and the views of the court touching them will be
found in the opinion filed this day in U. 8. v. French, (No. 1,258) 57 Fed.
Rep. 382, The remaining counts—Nos. 13 to 35, each inclusive—charge the
accused, as cashier of the Maverick National Bank, with making false en.
tries in the books of that association; and it is admitted by the counsel for
the accused, and also claimed by the counsel for the United States, that these
counts—13 to 35, each inclusive—are substantially similar to counts 1 to 18
in the indictment in U. 8. v. Potter, (No. 1,212,) which counts have already
been sustained by this court in opinions filed October and November, 1892,
56 Fed. Rep. 83, 97. 'The special demurrers offered may be filed as assignments
of causes of demurrer under the general demurrer. Demurrer overruled,
and the indictment adjudged sufficient; the accused to answer over according
to the statute,

UNITED STATES v. TAYLOR,
(Circuit Court, E. D. Virginia. August 18, 1893.)

ELECTIONS—OFFENSES AGAINST UNITED STATES LAWS—INDICTMENT—SCIENTER.
An indictment for obstructing United States officers in the discharge of
their duties, by ejecting them from the polls where an election for a
member of congress is being held, is fatally defective, when it does not
charge a scienter.

Indictment of Robert Taylor for obstructing officers of the United
States at a congressional election. Dismissed.
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F. R. Lassiter, U. 8. Dist. Atty.
James Lyons, for defendants.

HUGHES, District Judge, This is one of several indictments
found against Robert Taylor and sundry other persons. The in-
dictments charge the defendants named in them with unlaw-
fully interfering with the election for a congressman of the United
States, which was held on the 8th day of November, 1892, at the
second precinct of Jackson ward, in the city of Richmond. It sets
out that Clinton De Priest was United States supervisor of that
election at that precinct, and that De Priest called to his support
three United States deputy marshals to prevent himself from arrest
and ejection from the polls, viz. George M. Travers, E. N. Rowe,
and L. M. O’'Brien. It charges that the accused hindered, inter-
fered with, and obstructed, assaulted, and prevented the said De
Priest, supervisor, and Travers, Rowe, and O’'Brien, deputy mar-
shals, in the lawful discharge of their duties under the laws of the
United States at said election at said precinet, and prevented their
free attendance and presence at the polls of election, and their
full and free access to and egress from the polls, and violently
ejected them from the said polls of election, and caused them to
be removed from the said palls, and to be carried to and incar-
cerated in the city jail of the city of Richmond, without any legal
authority or process whatever, other than a pretended warrant of
arrest issued by said Robert Taylor, one of the defendants, con-
trary to the law of the United States, and against the peace and
dignity of the United States.

The place of the holding of the United States circuit court for
_the eastern district of Vn-rrlma, by the grand jury of which the
indictments were found, is not given. The terzi or time at which
the court was held is not stated and cannot be gathered from the
indictments. The concluding charge of the indictment, embraced
in the phrase, “contrary to the law of the United States, and against
the peace and dignity of the United States,” refers, textually and
grammatically, only to the warrant of arrest, which i1t charges to
-have been igsued by said Robert Taylor. A very forced construc-
tion of the language of the conclusion of the indictment is neces-
sary to apply this essential charge to the allegations of violence
at the polls, which is the real gravamen of the indictments.

It is useless, in the cases at bar, to consider the effect of these
irregularities upon the validity of the indictments. There is a
further omission in these instruments, which is of graver moment.
It is hornbook law that in indictments for a large class of offenses
a scienter must be charged. In an indictment for uttering forged
‘paper, for imstance, it is not sufficient to charge that the paper
was forged, and that it was uttered by the accused; but it must
be distinctly, and in express words, charged that the acccused well
knew the paper was a forgery when he passed it upon another
person. This knowledge, this scienter, cannot be supplied by in-
ference or implication from other allegations of the indictment. So
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in regard to assaults upon officers of the law while engaged in the
discharge of duties imposed by law. An assault by one person
upon another may be criminally prosecuted with success under an
indictment that does not charge a scienter, for here the common-
law offense of assault is complete, whatever may be the character
of the person assailed. But if, by statute law, the offense of
assaulting an officer of government, in the discharge of a duty
imposed by law, for the purpose of obstructing him in that duty,
be made an offense, then something more is necessary than to charge
that John Smith assaulted James Brown. The indictment must
charge, not only the assault, but the offense of obstructing an
officer of government, engaged in performing a duty imposed by
law, and all such indictments must charge the scienter. For one
person to assault another, who may happen to be an officer exer-
cising some official function at the time, would be simply an offense
at common law, unless the assailant knew that the assailed was
an officer, and committed the assault upon him because he was an
officer. In such a case the scienter is an essential ingredient of
the offense, and must be expressly and particularly charged.

A fortiori is this 5o in cases of offenses against the United States,
like those charged in -the indictments at bar. The offense con-
sisted in obstructing officers of the United States, as such, and
assaulting and imprisoning them, while discharging their duties,
under the laws of the United States, at the polls, in the election
of a member of congress of the United States. The indictments
could not have been found in this court unless the offenses charged
had been committed against officers of the United States, acting as
such in the line of duty imposed by laws of the United States. To
assault an officer of the United States while happening to be en-
gaged in performing some duty enjoined upon him by federal stat-
ute is only a commonlaw offense; and it becomes a statutory of-
fense only when the assailant knows that the assailed is an officer
of the United States, and makes the assault for the purpose of ob-
structing the officer in the discharge of duty imposed by laws of
the United States. In such cases the scienter is an essential
ingredient of the offense. As said by Judge Story in U. 8. v.
Xeen, b Mason, 453, “In cases of that sort, it is the official character
that creates the offense, and the scienter is necessary.” To this
may be added what the present chief justice said in Pettibomne v.
U. 8, 148 U, 8. 202, 13 Sup. Ct. Rep. 542: “If any essential ele-
ment of the crime is omitted, [in the indictment,] such omission
cannot be supplied by intendment or implication. The charge
must be made directly, and not inferentially, or by way of recital.”
The indictments at bar are absolutely silent in this particular.
None of them charge that the accused obstructed, assaulted, and
incarcerated De Priest, Travers, Rowe, O’Brien, and others, know-
ing that they were officers of the law, engaged in performing duties
enjoined by law, and, what is more important, knowing that they
were officers of the United States, engaged in performing duties im-
posed by laws of the United States. They are therefore fatally
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defective. Awuthorities on this point mlght be vouched in pro-
fusion, but the principle is so plain that I do not think it neces-
sary to. cite them,

All these indictments must be dismissed,

"MAGONB, Collector, v. AMERICAN TRADING CO.
(Circuit Court of Appeals, Second Circuit. December 6, 1892.)

CusToMs DuTiEs—TARIFF AcT OF MARCH 8, 1883—PAPER ScREENS — CLASSIFI-
CATION .
Screens imported during the year 1888, which were composed of paper,
as their component material of chief value, and of wood and metal, which
were used on the floors of dwelling houses, or other places, to intercept
heat, light, or moving air, or to conceal portions of rooms or objects, and
Which “were then known in trade and commerce of this country
as “paper screens,” were not dutiable at the rate of 40 per cent. ad
valorem, as screens, under the provision for “all other mats not ex-
clusively of vegetable material, screens, hassocks, and rugs,” contained
In (paragraph 378, Tariff Ind., New) Schedule K (entitled “Wools and
Woolens”) of the tariff act of March 3, 1883, (22 Stat. 510,) but were duti-
able at the rate of 15 per cent. ad valorem, under the provision for “Pa-
per, manufactures of, or of which paper is a component material, not
speclally enumerated or provided for in this act,” contained in (paragraph
888, Tariff Ind., New) Schedule M (entitled “Books, Papers, etc.,’’) of the

same tariff act. (22 Stat. 510.)

Error to the Circuit Court of the United States for the Southern
District of New York. ‘

At Law. Action by the American Trading Company against
Daniel Magone, collector of the port of New York, to recover duties
paid under protest. There were verdict and judgment for plaintiff,
and defendant brings error. Affirmed.

During the year 1888 the American Trading Company, the defendant in
error, made three importations of screens from Japan into the United States,
at the port of New York. These screens were classified for duty as ‘“screens,”
under the provision. for “screens’” contained in Schedule K of the tariff act of
March 3, 1883, (22 Stat. 510; Tariff Ind., New, par. 378,) and duty was exacted
thereon, of the defendant in error, at the rate of 40 per cent. ad valorem, by
Daniel Magone, the plaintiff in error, as collector of customs at that port.
Schedule K, entitled “Wools and Woolens,” after providing for wools and
" hairs, and manufactures of wools, worsteds, and hairs, including various -
kinds of carpets or carpetings, a.nd all druggets and bockings, provides
(Tariff Ind., New, par. 378) that “carpets and carpetings of wool, flax, or cot-
ton, or parts of either or other material, not otherwise herein specified, forty
per centum ad valorem; and mats, rugs, screens, covers, hassocks, bedsides,
and other portions of carpets or carpetings, shall be subjected to the rate of
duty herein imposed on carpets or carpeting of like character or description;
and the duty on all other mats, not exclusively of vegetable material, screens,
hassocks, .and. rugs, shall be forty per centum ad valorem.” The defenda.nt
in error duly protested against this classification and this exaction, claiming
in its protests that these screens were dutiable at the rate of 15 per cent. ad
valorem, as . “manufactures of paper, or of which paper is component mate-
rial, not specially enumerated or provided for,” under the provision for such
manufa,ctures contained in Schedule M (entitled “Books, Paper, ete.”) of the
aforesaid tariff act, (22 Stat. 510; Tariff Ind., New, par. 388.) The defendant in
error made due appeals, as prescribed by law, and, within 90 days after
adverse decision thereon by the secretary of the treasury, brought this suit



