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v. Ashley, 2 Pet. 327. If the plaintiff chooses to remit, the judg-
ment will be affirmed; otherwise, it must be reversed.

The judgment is reversed, unless, within 20 days, the defendant
in error enters a proper remittitur, and pays the costs, of the writ
of error; and, if he does s0, the judgment will be affirmed,

McCRACKEN et al. v. ROBISON.
{(Circult Court of Appeals, Second Circuit. August 1, 1893))

1. CoRPORATIONS—CONTRACTS BY DIRECTORS WHO OWN ALL THE STOCK — LB-
GALITY.

Directors who own all the stock of a corporation are not within the
rule prohibiting persons in a fiduciary relation from contracting for their
own advantage in the name of the beneficiaries, and such a contract,
made in the name of the corporation by the unanimous consent of the
directors, 18 not invalid as against public policy.

2. EvIDENCE—~ERRONEOUS ADMIsSION CURED — BEsT EVIDENCE BUBSEQUENTLY
PRODUCED BY OBJECTING PARTY.

Where the Issue is as to the real ownership of railway stock, any error
committed in permitting plaintiff to give orally the names of all the orig-
inal subscribers, and to show that subscriptions made in the name of
certain persons were in fact made for and paid by others, is cured when
defendants themselves produce the subscription book.

8. BAME—RELEVANCY—MATTER NOT ALLEGED.
In an action to recover on a contract for the construction of a railroad,
evidence as to alleged false representations, which are not averred in the
pleadings, should be excluded.

In Error to the Circuit Court of the United States for the
Southern District of New York.

At Law. Action by Willard F. Robison against William V.
MeCracken and others for breach of a railway construction contract.
Judgment was given for plaintiff. Defendants bring error. Af-
firmed.

For decision on motion for new trial, see 52 Fed. Rep. 726,

M. 1. Southard, for plaintiffs in error.
Rush Taggart, for defendant in error.

Before WALLACE and LACOMBE, Circuit Judges.

WALLACE, Circuit Judge. The plaintiffs in error were defend-
ants in the eourt below. On the trial the jury rendered a verdict
for the plaintiff. The principal assignment of error presents the
question whether the promise upon which the action was founded
was void because of an unlawful consideration. The suit was
brought to recover of defendants a share of the profits made in
building a railroad for the Toledo, Saginaw & Muskegon Railway
Company. The nominal plaintiff really represented four persons,—
Robison, Jr.,, Ashley, Baker, and Cummings. These four persons
were the promoters of the enterprise for building a railroad from
Muskegon to Ashley, in the state of Michigan. One Mason was
associated with them to some extent, and insists that he was to
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be interested to the extent of one-fifth of any profits' they might
derive from it. These persons organized the railway company,
subscribed for the proportion of stock required as a preliminary
by the laws of Michigan, and made themselves and some of their
friends directors. They procured rights of way and local aid in the
form of donations of land or money to the enterprise, and with
such assistance and their own moneys undertook to furnish the
roadbed and the cross-ties for the whole road, ready for laying the
track and completing the superstructure. They then entered into
a contract in the name of the railroad company with the defendants
to complete the building of the railroad and equip it ready for
business. By this contract the defendants were to have all the
capital stock of the corporation and the whole issue of its first
mortgage bonds for building the railroad. Contemporaneously
the promoters entered into. another contract in the name of the
plaintiff with the defendants by which the latter agreed that if
the provisions of the first contract were carried out the plaintiff
should receive one-half the net profits realized by them from the
proceeds of the sale of the stock and bonds after reimbursing them-
gelves for the cost of completing and equipping the railroad. After the
road had been built and equipped, but before the bonds had been
sold, the defendants agreed to pay the plaintiff in notes and money,
and the plaintiff agreed to accept $150,000 in full payment and dis-
charge of all claims against the defendants under the second con-
tract. This action is founded upon that promise, and is brought to
recover the balance remaining unpaid of the $150,000.

... It is insisted for the defendants that, because the promoters were
directors of the railroad company at the time the contracts for the
building of the road and the division of the profits were made, the
latter contract was illegal, and against public policy, and did not
afford a good consideration for the subsequent promise upon which
the action is brought. They invoke the rule which forbids fiducia-
ries to make contracts or engage in transactions in which their
private interests may conflict with the interests of their principals,
and contend that a contract made for a corporation by its directors
with a view of obtaining a private advantage for themselves at the
expense of the corporation is not only voidable at the election of
the corporation as frandulent, but is unlawful, as contrary to publie
policy. We fail to see how the doctrine which is invoked has any
application to the facts of the present case. Treating the two
contracts as one transaction, conceived for the purpose of enabling
the promoters to make a profit out of the construction of the rail-
road, we fail to see how the public, or third persons, were to be
injuriously affected, or could have any just reason to complain.
The promoters were not aeting as fiduciaries, except perhaps as
they had impliedly promised to use the aid which had been donated
towards the building of the road. It is not pretended that they did
not use the donations legitimately. Certainly the contracts did not
contemplate any misapplication of them. -The promoters were to
furnish the roadbed upon which the defendants were to build the
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superstructure. This they did, using not only what moneys were
donated to them, but a considerable amount of their own. When
they entered into the contracts they owned the corporation and all
its stock, and represented only themselves. While directors in
name, they were principals in fact. The corporate organization
was the machinery which they had brought into existence for carry-
ing out the enterprise. If they had seen fit, they might have built
the road themselves, and sold the stock and bonds, and kept the
proceeds, and no one could have successfully challenged their
right to do so. Instead of building the road themselves, and
realizing all the profit they could from the sale of the stock and
bonds, they preferred to contract with the defendants te accom-
plish the same general result. If it was an improvident arrange-
ment, they were the only losers. If it was calculated to defraud
anybody, they were the only possible victims. A quite similar
state of facts was considered in the case of Barr v. Railroad Co., 125
N. Y. 263, 26 N. E. Rep. 145, and the court used the following lan-
guage:

“All the stock and bonds were issued in payment for the construction of
the railroad, and were taken by a syndicate of persons who assumed the con-
tract for the work. It is true that the syndicate was made up of members of
the board of directors, but, as the members of the syndicate were practically
the company, and composed the whole number of stockholders, there was no
one to object, and the manner in which they chose to divide up their interests
in the proprietorship of the corporation and to represent them in shares con-
cerned only themselves. No principle of law forbade the company agreeing
to pay for the construetion of its railroad in the way or in the amount it did.
If the company’s directors were interested in the work and profits of con-
struction, and evaded a direct contract through the form or device of an in-
termediary contractor, that was a matter for the company or for its stock-
holders to take hold of. But the stockholders and members of the syndicate
were the same persons, and, however wrong the transaction might be if

other persons were concerned, here no injury was effected to any one inter-
ested in the corporation.”

The defendants, by confounding names with things and form
with substance, have built up a theory to shelter themselves from
performing their own part of the contract which is as unsound as
their own conduct is dishonest. There was no error in the refusal
of the trial judge to instruct the jury as requested by the defend-
ants that the promise sued upon was void. -

The conclusions thus reached dispose of all the assignments of
error which have been argued at the bar, except some with respéct
to the admission of evidence. The plaintiff was permitted to give
the names of all the original subscribers for the stock of the cor-
poration, and to show that the subscriptions which were made
in the names of persons other than the promoters were in fact made
for the promoters, and the payments therefor were made by them.
If there was any error in admitting this testimony against the ob-
jection of the defendants that the subscription book was the best
evidence, that error was cured when, at a later stage of the trial,
the defendants themselves produced the subscription book. It was
entirely competent to show that some of the subscribers were
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merely the: agents of the promoters. Error is also assigned be-
cause of the exclusion of certain evidence offered by the defendants
for the purpose of showing what representations were made to them,
;prior-to:the execution of the construction contract, concerning the
resources possessed by the railway company to enable it to perform
its part of the contract, and to show that the defendants relied on
these representations. There was no averment in the answer that
the defendants were induced to enter into that contract by any mis-
representation, and the evidence was apparently offered only for the
purpose o0f raising an issue which was not tendered by the pleadings.
We think it was properly excluded.
The judgment is affirmed.

5 TEXAS & P. RY. CO. v. ROGERS.
(Circuit Court of Appeals, Fifth Circuit. June 27, 1893.)
No. 120.

1. FEDERAL Com'rs——Jumsmc'rmN—CITIZENSHIP—“Rwsmmcn »

Where federal jurisdiction depends upon the diverse citizenship of the
parties, such. diversity must appear affirmatively in the record; and it is
ingufficient. if diversity of “residence” only appears. Telephone Co. v.
Robinson, 1 C. C. A. 91, 48 Fed. Rep. 769, followed.

2. MASTER AND SERVANT—DEFECTIVE ' APPLIANCES—PATENT DEFECTS.

A servant cannot recover against his master for personal injuries re-

sulting from patently defective appliances.
8. Samg.

If a master employs an insufficient number of men to hoist a timber to
a bridge which he i8 repairing, this is a patent defect, and an employe in-
jured in consequence thereof cannot recover.

4. SAME—FELLOW BERVANTS—WHO ARE.

A laborer, acting as temporary foreman of a bridge gang, but at the
same time aclually assisting in the labor, is a fellow-servant of the other
members. of the gang, and one of them who is injured by his negligence
cannot recover against the common master.

In Error to the Circuit Court of the United States for the East-
ern District of Texas.

At Law. = Action by Thomas G. Rogers against the Texas & Pa-
cific Railway Company to recover damages for personal injurics
sustained while in its employment. There was a verdict for plain-
tiff, and, from the judgment entered thereon, defendant brings er-
ror. Reversed

Statement by PARDEE, Circuit J udge'

Thomas G. Rogers, defendant in crror, instituted his action against the
Texas & Paciﬁc Railway Company, plaintiff in error, in the court below,
and in his original petition as to jurisdiction alleged as follows: “Your peti-
tioner, Thomas G. Rogers, who resides in Miller county, Ark., complaining of
the Texas & Pacitic Railway Company, a corporation created and existing by
virtue of the laws of the state of Texas, with an office and local agent at
Jefferson, ‘Tex.,, to wit, one Charles E. Ide, reepectfu]ly represents,” ete.
Afterwards he ﬁled a second amended original petition, and therein alleged
as follows: “Now eomes the plaintiff, and by leave of the court first had
and obtained, and files this, his second amended original petition, in lieu of



