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price which plaintiff paid for the cotton delivered at Savannah
and the market price at Savannah at the time of delivery of cot-
ton of like grade or class; or, in other words, the difference be-
tween the value of the cotton at the time of delivery, if the repre-
sentation as to quality were true, and the actual value in point
of fact. Cawthorn v. Lusk, (Ala.) 11 South. Rep. 731; 1 Suth. Dam.
74, 82, 84, 91; 2 Benj. Sales, §§ 1117, 1305; Rose v. Bozeman, 41
Ala. 678 and authorities cited in the opinion; Johnson v. Allen,
78 Ala. 387 Bell v. Reynolds, Id. 511

If the plam‘mﬂ’ received and resold the cotton, he could recover
the difference between the price he paid and the price received. 2
Greenl. Ev. § 262; Penn v. Smith, 93 Ala. 476, 9 South. Rep. 609.

In an action of this character “the compensation to which the
plaintiff is entitled is to be awarded as damages according to es-
tablished rules, and its amount is a question of law, not governed
by any arbitrary assessment, nor, on the other hand, left to the
fluctuating discretion of exther judge or jury.” Rose v. Bozeman,
supra; Sedg Dam. marg. p. 29.

My opinion is that, on the pleadmgs and the facts, the charge
of the court was erroneous. For the reasons stated, I feel obliged
to dlssent from the op1mon and Judgment of the court in the case.

TEXAS & P. RY. CO. v, MINNICK et al
 (Dlreutt Court of Appeals, Fifth Oircuit. June 27, 1893)
Na. 128

1. MASTER AND SERVANT— PERSONAL INJURIES — DEFECTIVE MACHINERY—IN-'
STRUCTIONS.

In an action to recover damages for the death of a locomotive engineer,
which was caused by the burning of a bridge alleged to have been set’
on fire by a locomotive of defective design, the court refused to charge
that, if a person of ordinary care would not have foreseen that the use
of engines of this type could reasonably have been expected to result in
injury to deceased, then there could be no recovery. Held, that there was
no error -in the refusal, for the instruction was too narrow, in con-
fining ﬁhe reasonable expectation of mJury to the deceased, alone, of all
the company's employes.

2, SAME—ASSUMPTION OF RISR8—INSTRUCTIONS.

It appearing that deceased had himself been driving an engine of the
alleged defective design, it was error, in the absence of anything on the
subject in the general charge, to refuse an instruction that, when de-
ceased took employment as an engineer, he assumed to understand an
engine, and knew the dangers attending its use, and was presumed to have
taken the risk of being injured by reason of any peculiarity in the con-
struction of the engines In use by defendant.

8. SAME. -

It appearing that the company had no watchman or track walker at
this bridge'at ‘night, and there being evidence tending to show that de-
ceased was aware of the fact, it was erfor to refuse a charge that if he
knew ‘this-he assumed the risk of being injured by reason thereof.

4. TRIAL—INSTRUCTIONS—REFUSAL OF REQUESTS.

There is no error in refusing a requested charge, when the court has al-
ready givén instructions which are, in substance, the same as that re-

© quested.
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In Error to the Circuit Court of thie United States for the East-
ern District of Texas. Reversed.
Statement by LOCKE, District Judge:

On the 30th day of January, 1892, W. W. Minnick, an engineer on the
Texas & Pacific Railway, while running a train on that railway between
New Orleans and Marshall, and at a point near Robeline, in the state of
Louisiana, ran into a burning trestle or bridge, and was killed by his engine
going through the bridge, and falling upon him. He left surviving him his
wife, Maggie Minnick, and five children. On the 23d day of July, 1892,

. Maggie Minnick, his wife, instituted suit in the district court of Harrison
county, TexX., on behalf of herself, and as next friend of her children, against
the Texas & Pacific Railway Company, for the sum of $30,000, actual dam-
ages, growing out of the death of her husband. This cause was removed to
the circuit court of the United States for the eastern district of Texas.

The grounds upon which the defendants in error seek to hold plaintiff in
error liable for the death of the said W. W. Minnick, and as set forth in the
amended petition filed by the defendants in error in the cireuit court of the
United States on the 23d day of January,. 1893, are, in substance: (1) That
the plaintiff in error was negligent in not watching said bridge or trestle;
(2) that the plaintiff in error was negligent in operating dangerous and de-
fective engines over and upon said bridge, by which said dangerous and de-
fective engines maid bridge was set on fire. Plaintiff in error answered—
First, by general denial; second, that the deceased, W. W. Minnick, knew of
the dangers attending his employment as locomotive engineer, and assumed
and took the risk of such accident as caused his death; third, that there were
no defects in the engine used by them, and that said W. W. Minnick, de-
ceased, knew the kind of engine used by plaintiff in error, and that he knew
there were no guards or watchmen for the bridge that was burned, and that
he had assumed the risk by either of said causes.

At the trial the court charged the jury as follows:

“This is a suit by Maggie Minnick, as the surviving wife of W. W. Minnick,
for herself, and for the use and benefit of John R. Minnick, F. W. Minnick,
A. B. Minnick, Jennie and Fannie Minnick, as surviving children of said W.
‘W. Minnick, deceased, against the Texas & Pacific Railway Company, for
damages sustained by them, as the surviving wife and children of the gaid W.
W. Minnick, for the death of said W. W. Minnick, which, plaintiffs claim,
was caused by the negligence of defendant while the said W. W. Minnick was
a locomotive enginesr in its employ, near the town of Robeline, in the state
of Louisiana. Plaintiffs claim that defendant was guilty of negligence in
operating an engine on its road, which was defective, dangerous, and out of
repair, the condition of which engine was known to defendant, or could have
been known to defendant by the use of ordinary care, and which was not
knqwn to said W. W. Minnick, and that defendant was further guilty of neg-
ligence in not having its bridges, trestles, and road inspected and watched,
and failed to exercise ordinary care in inspecting, and keeping in proper
repair and condition, said trestles and bridges, which was known to de-
fendant, or could have been known to defendant by the exercise of ordinary
care, and all of which was unknown to said Minnick; that a defective engine
of defendant set fire to the bridge or trestle through which the engine of
deceased, Minnick, fell, and, falling on him, killed him, which was known to' de-
fendant, or could have been known to defendant by the use of ordinary
care, and which defective engine was unknown to said Minnick; that the
burning of said bridge was known to said defendant or could have been
known to defendant by the exercise of ordinary care on its part, and that
said Minnick did not know it. The defendant pleads a general denial, which
general denial throws upon plaintiffs the burden of proving all the allega-
tions in their petition. The defendant also pleads that the deceased, W. W.
Minnick, knew of the dangers attending his employment as a locomotive
engineer, and assumed and took the risk of such accidents as caused his
death. Defendant also pleads that there were no defects in the engine used
by it, and that W. W. Minnick knew the kind of engine used by defendant,
and that he knew that there were no guards or watchmen for the bridge that
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was ‘burned; and that caused Baid Minnick’s death, and that said Minnick
took and assumed the risk of being injured by elther of said causes. These
are substantially the issues made between the parties, as made by their
pleadings. '
, ‘“The jury are instructed that it was the duty of the defendant company to
use all reasonable care and prudence for the safety of those in their service,
by providing them machinery, or other instrumentalities reasonably safe and
suitable for the use of the servant. If the defendant company fajled in this
duty, of precaution and care, it is responsible for an injury which may happen
through a defect of machinery or other instrumentalities, which was known
to defendant, or could have been known to defendant by the exercise of .
reasonable care and prudence on its part. If the jury believe from the
evidence that, at the time of the death of said W. W. Minnick, he was in the
service of defendant company as a locomotive engineer, engaged in operating
an engine over the line of railway of defendant company in the state of
Louisiana, and that said Maggle Minnick is his surviving wife, and that said
John R. Minnick, F. W. Minnick, A. B. Minnick, Jennle Minnick, and Fannie
Minnick are minors, and the surviving children of said W. W. Minnick, and
that a defective and dangerous engine of ‘defendant set fire to a bridge in
the said line of railway of defendant, and thereby rendered the said bridge
unsafe and dangerous, and unfit for the purposes for which it was being
used by defendant, and thereby caused the death of W. W. Minnick, and
you further believe the defendant knew that sald engine was defective and
dangerous, or by the exercige of reasonable care and prudence could have
known. of the condition of such defective and dangerous engine, and that
defendant failed in this duty of precaution and care, and that by reason of
sych failure on the part of said defendant the said Minnick was killed, then
you will find for plaintiffs, unless you find for defendant under some other
instruction. Ovr if the jury belleve from the evidence that one of the bridges
in the line of railway of defendant company was defective and dangerous,
and unfit for the purpose for which it was being used by the defendant com-
pany, by reason of its belng in a burnt condition, and the jury further be-
lieve that defendant company knew of such defective and dangerous and un-
fit condition of said bridge, or could have known of its condition by the
exercise of reasonable care and prudence, and failed in its duty of precaution
and care, and that sald defective and dangerous condition of said bridge
was the proximate cause of the death of the said W. W. Minnick, and that,
at the.time of the death of the said Minnick, he was in the service of the
defendant, engaged in operating an engine over the said line of railway ot
the defendant company, as a locomotive engineer, and that said Maggie Min-
nick is the surviving wife of said W. W. Minnick, and that John R. Minnick,
A, B. Minnick, F. W. Minnick, Jennie Minnick, and Fannie Minnick are the
surviving minor children of :said W. W. Minnick, then the jury will find for
the plaintiffs, unless you find for the defendant under some other portion.of
these instructions, If the jury believe from the evidence that the engine of
defendant company, which it is claimed set fire to the bridge, was reasonably
safe for the purpose for which it was being used by defendant, although
not of the best or newest or safest, then the jury will find for the defendant.
If the jury believe from the evidence that either the said bridge in de-
fendant’s said line of railway was not unsafe or dangerous, although not of
the. safest or:best character, or if the jury believe from the evidence that
the engine used by defendant, which it is claimed set fire to the bridge, was
not, unsafe .or dangerous, although not as safe as other engines, then the
ury will find for the defendant. Or if the jury shall find from the evi-
dence that both the sald bridge in the line of railway of defendant, and said
epgine of defendant, which it is claimed set fire to the bridge, were unsafe
or dangerous, yet if the jury believe from the evidence that neither of these
causes resulted in the death of the said W. W. Minnick, nor were the proxi-
mate causes producing the injury whereof he died, then the jury will find
for. the defendant. It is incumbent on plaintiffs, before they can recover,
not.only to prove the defects complained of existed, but also that they, or one
of them, were the cause of the death of said Minnick., If the death of the
said Minnick was the result of accident, misadventure, or the want of ordi-
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nary care or prudence on his part, or other causes not complained of, then the
jury will find for the defendant. If W. W. Minnick knew of the condition of
the engine of defendant, which it is claimed set fire to the bridge, or knew
©of the condition of said bridge, or if said Minnick could have known of the
condition of said engine or bridge by reasonable care and prudence on his
part, then plaintiffs cannot recover. In case you find for the plaintiffs under
the above and foregoing instructions, then you will find for them in such
sum as will compensate them for the pecuniary. loss they may have sus-
tained by reason of the death of said W. W. Minnick, taking into considera-
tion their circumstances in lifé, the probable pecuniary benefits that would
have inured to them if said Minnick had lived, whereof you have to form
the estimate according to the best lights which your reason and experience
may afford you, and the testimony may have furnished. The average age of
human life, and the life expectancy of deceased, as shown by approved life
tables, are simply aids to your judgment, but are not conclusive upon the
judgment. Your reasonable common sense, and the evidence, must form the
estimate of the amount of loss; and, in case you find for plaintiffs, you will
apportion the damages among plaintiffs according as you may think proper,
under all evidence in the case, stating in your verdict what you find, and
how you apportion the same among the plaintiffs. In case you find for the
defendant, you will simply say so.”

Whereupon the defendant requested the court to charge the jury as fol-
lows: “First. In this case there is no evidence that the engine that it is
claimed set fire to the bridge was out of repair. But it is claimed that the
kind of engine used was defective in original construction. Upon this point
You are instructed as follows: The railway company had a right to adopt
proposed improvements in engines, by which the escape of fire is lessened,
if in doing so they use the care that an ordinarily prudent man would ex-
-ercise under similar circumstances. Second. The railway company is not
compelled to use the safest engines, and may test proposed improvements
in engines, if they use ordinary care in doing so. Third. If a person of
ordinary care would not have foreseen that the use of the engines with a
Brown stack would or could have been reasonably expected to have resulted
in injury to Minnick, then plaintiff cannot recover. Fourth. If the engines
in use threw less fire out of the smokestack, then the fact that it threw
more fire out of the ashpan would nof constitute such negligence as to
make the company liable in this case. Fifth. When Minnick took employ-
ment as an engineer, he assumed to understand an engine, and to know
‘whatever dangers attend its use, and in this case Minnick is presumed to
have taken the risk of being injured by reason of any peculiarity in the
construction of the engine used by the defendant. Sixth. There is no law that
compels the company to have track walkers or watchmen at their bridges at
might, at all times. If Minnick knew there were no track walkers or watch-
men at this bridge, he assumed the risk of being injured by reason of the
-fact that there were no track walkers or watchmen,”

Which instructions the court refused. The trial resulted in a verdict and
judgment for $13,500, from which the plaintiff in error has taken a writ
-of error to this court, assigning as error the refusal of the court below to
.give each of the instructions asked.

T. J. Freeman and F. H. Prendergast, for plaintiff in error.
W. H. Pope and W, C. Lane, for defendants in error.

Before PARDEE and MecCORMICK, Circuit Judges, and LOCKE,
‘Digtrict Judge. . '

LOCKE, District Judge, (after stating the facts as above.) The
-only assigned errors which we are called upon to consider are those
alleged to have been committed in a refusal to give the charges
requested. The charge given by the court was very full, covering
wvery largely all questions which might arise in the case; but it is
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<claimed by plaintiff in error that, upon the points upon which in-
Btructions were asked, the law was not stated to the jury, or, if at
all, ‘not ‘so fully ‘and clearly as' the circumstances and evidence of
the case would demand. Considering each requested instruction in
the order asked, we find the first asking that the Jury be instructed
that there was no evidence that the engine that is claimed to have
set fire to the bridge was out of repair, but it is claimed that the
kind of engine used was defective in original construction, and they
be instructed as follows:

“The railway company had the right to adopt proposed improvements in
engines, by which the escape of fire is lessened, if in doing so they use the

care that an ordinarily prudent man would exermse under similar circum-
stances.”

A careful examination of the testlmony shows that the question
is properly stated in such instruction. ' The contest through the
entire case was not the bad condition of the engine which is
claimed to have set fire to the bridge, but the mode of construction,
and the attempted disposition of the sparks and cinders from the
engines in those provided with the so-called Brown stack, and we
fail to find any evidence showing that that particular engine was
out of repair, but it was one with a Brown stack, and many of the
engines had been furnished with such for the purpose of arresting
sparks, and preventing their escape from the stack, and forcing
them into the ashpan. But would this instruction add anything,
in behalf of plaintiff in error, to what had already been given?
The court-had already instructed the jury as follows:

“If the jury believe from the evidence that the engine of defendant com-
pany, which it is claimed set fire to the bridge, was reasonably safe for

the purpose for which it was being used by defendant, although not of the
best or newest or safest, then the jury will find for the defendant.”

‘And also charged the jury: -

“Or if the jury believe from the evidence that the engine used by defend-
ant, which it is claimed set fire to the bridge, was not unsafe or dangerous,
although not as safe as other engines, then the jury will find for the defend-
~gnt.”

This instruction was, if they found the ehgine “reasonably safe
for the purpose, though not of the best or newest,” or “not unsafe
or dangerous, though not as safe as other engines,” they should
find for the defendant. It cannot be urged that substituting, in the
measure of the condition of the engine, “one not unsafe or danger-
ous,” for “one that an ordinarily prudent man would use,” would per-
mit the employment of one of inferior condition. In ﬁnding a ver-
dict under the instructions given, they had to pass upon the ques-
tion of the condition of the engine,—whether or not it was reason-
ably safe for the purpose; and under the instiuctions asked they
.would only have had presented the question whether, in using it,
the company would be using the care an ordmarlly prudent man
would exercise. We consider the charge, as giv en, covered that
point of law, and was fully as favorable to plamtlﬂ:‘ in error as was
that asked. :
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It was not a contested point whether or not the engine under in-
quiry was or was not out of repair, any more than in the manner
of its construction, and the judge was not bound to instruct the
jury that there was no evidence upon that point. It is true the
whole condition of the engine on account of its construction was
only in question, but we do not consider that an ordinarily prudent
man would be justified in using an engine not reasonably safe in
its construction, although it might be a proposed improvement. This
conclugion would apply with equal force to the second instruction
asked, as we do not consider that a railway company would be justi-
fied in using an engine “not reasonably safe,” but “unsafe and danger-
ous,” for the length of time it appears the Brown stack had been
used, although it might be testing proposed improvements. We
therefore consider there was no error in refusing the first and sec-
ond requested ingtructions, as the subject-matter had already been
included in the general charge.

But, when we examine the third instruction asked we fail to
find anythmg in the general charge that would cover the point
there requested. Plaintiff below bad alleged in her petition that
defendant company had been operating defective and dangerous
engines over and upon its line of road, by which the bridge was
set on fire and burned, and that the defective and dangerous con-
dition of the engine was known to defendant company, or could
have been known by the use of ordinary care and diligence, and
this knowledge, or the fact that it should have had such, becomes
a question of law, which certainly might have weight in determin-
ing the case; and inasmuch as it does not appear, as affirmatively
proven, that any one who represented the company was informed of
such defect, the question whether a person of ordinary care would
or would not have foreseen, or would or would not have reasonably
expected, such a disaster from the use of the engine complained of
as did result, should certainly have been submitted to the jury.
But, while the knowledge or presumed knowledge or reasomable
expectation might be inquired into, the langunage of the request
would seem to confine the question to a limit altogether too narrow
in its application. A person of ordinary care might foresee a dis-
aster, and anticipate it,—might, on account of defective machinery
or appliances, be constantly fearing and expecting it,—and yet not
foresee or reasonably expect the particular individual who would
be involved in it. As requested, the charge would prevent a ver-
dict for plaintiff unless they found from the evidence that the use
of the Brown smokestack would give a person of ordinary care a
reasonable expectation that Minnick, of all the hundreds of em-
ployes engaged on the road would be the one injured. As asked,
we find no error in refusing the instruction, but, if modified as we
find it quoted in the brief of the plaintiff in error, making the fore-
seen or reasonably expected injury to some employe of the road,
we consider it should be given.

The fourth assignment of error is not insisted upon.

The fifth assignment relates to the risks assumed by Minnick
in his accepting employment from defendant company, and we fail
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to find in the given charge any instructions upon that point. It
was stated by the judge to be a plea in defense of the suit, that
Minnick knew of the dangers attending his employment, and as-
sumed and took the risk of such accidents as caused his death;
but the record does not disclose that any charge was given
upon that point, although it was a question of law. The instrue-
tions asked have to be examined in the light of the evidence of the
case. The only contest in this case has been that the peculiarity
in the construction of the engine with the Brown stack was what
set fire to the bridge. It appears that Minnick was well ac-
quainted with such peculiarity, as he was himself driving one. We
think 'it a well-established principle of law that an employe as-
sumes the risks ordinarily incidental to the business, and the man-
ner of the employer’s performing it, where there is no defect of
machinery, or unknown hazards. The absence of any instruction
in the general charge upon the subject of risks assumed by the
employe in accepting employment would, in our opinion, justify the
asking of a special instruction upon that point, and that asked ap-
pears justified by the law and evidence of the case.

The same argument would apply with equal force to the sixth
instruction asked. The substance of it is that, if Minnick knew
that there were no track walkers or watchmen at the bridge, he
assumed the: risks of disasters which might occur through their
absence. . ‘Such absence would appear to be properly classed as a
peculiarity of the manner of the employer’s carrying on his busi-
ness; It was apparently open and well known to many of the em-
ployes, and whether Minnick knew of it or not is a question cor-
rectly left to the jury.

In not, giving in the general charge or any special instruction
the liability assumed by the plaintiff, we consider the court below
erred, to the injury of the plaintiff in error. It is therefore ordered
that th:l judgment be reversed, and the cause be remanded for a
new tri ‘

b}

LOEWER v. HARRIS.
" (Circuit Conrt of Appeals, Second Circuit. Aungust 1, 1893.)

1. DECEIT—SALE OF BusiNEss ENTERPRISE—CONCEALMENT OF PROFITS.

Concealment by the owner of a business enterprise of a decline in its
profits between the date of his. agreement to sell and the signing of the
contract of saleé is actionable, when the purchaser has no opportunity of
discovering the decline, and has agreed to buy on the faith of representa-

. tions as to the prior rate of profit, having told the seller that he would
not buy if there had been a decline.
2. S8AME—PLEADING,

In an action of deceit, an objection that plaintiff should have alleged
a- fraudulent  concealment, instead of a fraudulent representation, will
not he heard for the first time on writ of error.

8. SAME—DAMAGES—PLEADING.

In an action for false representations made to the purchaser of a
business enterprise, the charges of accountants employed by him to ex-
amine the books, and the fees. of solicitors employed to organize a corpo-
ration ‘to take over the business, must be specially alleged.



