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proved the lots in question, it would have raised an equity in their
favor when the municipality elected to rescind; but we wholly fail
to see how the failure of the appellees to build upon and improve
their own property could raise an equity in favor of the municipality.
But, be this as it may, equity will not permit the municipality to
hold both the property and the purchase price; and, as the decree
appealed from permits the municipality to rescind the contract of
sale on return of the purchase price, we approve the same.

‘We have considered the other points discussed at the bar, and
have examined the authorities relied upon in support thereof but
an elaboration of them is unnecessary, as the conclusions resultmg
do not affect the jurisdiction of the court a qua, nor, in our judg-
ment, the equity of the decree appealed from. Afﬁrmed, with costs.

LAND TRUST OF INDIANAPOLIS et al. v. HOFFMAN.
(Circuit Court of Appeals, Fifth Circuit. June 13, 1893.)
No. 141.

1. EQuiTYy JURISDICTION—STIPULATIONS A8 T0 NATURE OF SUIT—APPEAL.

Parties cannot by -stipulation convert a case which is essentially a suit
in equity to remove a cloud on title, and cancel deeds, records, sales, etc.,
into an action at law for slander of title; and where such a stipulation
has been filed, and trial accordingly had to a jury, an appellate court
might well refuse to review the judgment on writ of error.

‘2. SLANDER OF TITLE—RECONVENTIONAL DEMAND—PETITORY ACTION.

Where, in an action for slander of title under the Louisiana law, de-
fendant admits the slander, and sets up title in himself, the suit thereby
becomes a petitory action, in which the burden of proof is thrown on de-
fendant to establish his title.

8. SaAME—PLEADINGS AND Proor.

Where in such case defendant sets up title in himself under a tax
deed, plaintiff is entitled to prove, without specmlly pleading the same,
that the taxes for which the sale ‘Wwas made were in fact paid prior to
the tax sale.

4. LIMITATION OF ACTIONS—ACTIONS TO INVALIDATE TAX TITLE.

The Louisiana statute, requiring actions to invalidate any title acquired
by tax sale to be brought within three years, (Laws La. 1874, Act 105,
§ 5,) does not apply as against a landowner whose possession has never
been interrupted.

In Error to the Circuit Court of the United States for the East-
ern District of Louisiana. Affirmed.
Statement by PARDEE, Circuit Judge:

On the 14th of December, 1889, Mrs. Wilhelmina Hoffman, widow of Jo-
seph Bourdette, filed her petition in the civil district court for the parish
of Orleans, alleging “that she is the owmer, and in possession, of a certain
square of ground in the sixth district of this city, designated by the number
27, comprised witliin State, Bond, Ferdinand streets and the divisfon line of
Burtheville;” and farther showing that the defendants (plaintiffs in error)
claimed to have purchased said property from the Western Land ‘& Emi-
gration Company, a corporation of the state of Indiana, which company
bases its pretended claim of ownership on an alleged act of sale from the
state of Louisiana, through Isaac W. Patton, state tax collector, before
Joseph H. Spearing, notary public, on December 15, 1888, which act purports



334 FEDERAL REPORTER, vol. 57.

_to be made by the Western Land & Emigration Company, as pretended
transferee ‘of ‘Domingo, Negrotto, Jr., who Is claimed to have purchased the
petitionier's propefty at a tax sale made for taxes claimed for the year 1878;
that defendants have placed on record, in the conveyance office of this city,
their pretended -title, as aforesaid, and by their claims of ownership, which
they constantly make, and by the aforesald registry, are: slandering the peti-
tioner's title; that the existence and registry of the aforesaid pretended
titles create a cloud upon the petitioner’s title, which should bz removed;
that the pretensions of the defendants and its transferees are absolutely w1th-
out foundation, and devoid of merit, because petitioner’s property was not
assessed at all for the year 1878, and therefore could not be legally sold for
the taxes of 1878; that the property claimed to have been sold for said
taxes, and purchased by Negrotto and the Western Land & Emigration Com-
pany, was the property belonging to Joseph Bourdette, who never owned
or had any. interest whatsoever in petitioner’s before-deseribed property,
and, so far as concerns petitioner’s property, the aforesaid ‘sale and title of
the Western Land & Emigration Company are absolutely null and void,
and petitioner denies that the said Negrotto or the said Western Land &
Emigration Company ever purchased or obtained a legal title to the property
belonging to Joseph Bourdette, all of the pretended proceedings of the tax
collector being illegal and vold; that her aforesaid property is not worth
more than $1,000.

The prayer of the petitioner is “that defendants be cited to answer, that
an attorney at law be appointed to represent them, and for judgment re-
straining defendants from further slandering petitioner’s title by setting.up
any claim of ownership, decreeing their alleged titles null and void, and eras-
ing and canceling the same from the records of the register of conveyance
for the parish ‘of Orleans, and for general relief.”

On the 16th January, 1890, defendants appeared, filed their petition and
bond for the removal of the cause, and the case was transferred to the cir-
ctiit court, where the record was filed on the 8th of March, 1890. On the
same day the record was filed in the lower court, defendants answered,
pleading: (1) A general denial to each and every ailegation in plaintiff’s
petition contained, except as may be so far hereinafter specially admitted.
(2) Alleged the enactment of the statute known as Act 82 of 1884 by the
general assembly of Louisfana, = (3) That, in complianée with the provisions
of said act, the tax collector of the upper districts of thé city of New Orleans
did advertise and offer for sale, and, having fulfilled the requirements of
said act, did sell and adjudicate unto Domingo Negrotto, Jr., the following
described square, to wit, “square 27, sixth distriet, bounded by Pitt, Jean-
nette, and State streets and the division line of Burtheville, measuring 217
feet by 3800 feet, assessed in the name of Widow Joseph Bourdette.,” (4)
That Negrotto paid the price to the tax collector, who gave him a receipt
therefor, together with a proces verbal of sale; entitling him, as adjudicatee,
to a deed for said property, as provided by said statutes. (5) That, in com-
plianice with sectlon ‘4 of said act, the sald purchaser did assume to pay,
and take said property subject to, all unpaid taxes on the same subsequent
to December 31, 1879. (6) That Negrotto, the tax purchaser, transferred,
set over, and assigned to the Western Land & Emigration Company all his
right, title, and interest in the proces verbal delivered to him by James D.
Houston, state tax collector, and Isaac W. Patton, the successor in office
of said Houston, did execute and deliver unto the Western Land & Emigra-
tion Company a title from the state of Louisiana to said square, as per act,
before Spearing, a notary public, on the 15th day of December, 1888, and
that on the same day said act of sale was duly registered in the conveyance
‘office of this parish. (7) That the Western Land & BEmigration Company
paid all the ,state and city taxes due and owing on said square. (8) That
the tax title so acquired by the Western Land & Emigration Company, as
transferee of the said Domingo Negrotto, Jr., is, under the provisions of
said Act 82 of 1884, § 3, conclusive evidence—First, that the property was
assessed according to law; second, that the taxes were levied according to
law; - third, that the property was advertised according to law; that the
property -was adjudicated and sold, as vecited in said act; fourth, that all
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the prerequisites of the law were complied with by the officers, from the
assessment up to and including the registry of the deed to said purchaser.
(9) That on the 12th day of April, 1889, the Western Land & Emigration
Company sold said square to the defendants, and that the same exceeds
in value the sum of $2,000. (10) Defendants, assuming the character of
plaintiffs in reconvention, aver that the Land Trust of Indianapolis, Louis T.
Michener, William J. Richards, and William W. Smith, trustees, are, by
virtue of the above-recited act, the true and lawful owners of said square
of ground above described, unlawfully withheld and possessed by Mrs. Wil-
helmina Hoffman, widow of Joseph Bourdette, entitled to be recognized as
owners, and as such put in possession. They pray that plaintiff’'s demand
be rejected, and that there be judgment in their favor in reconvention,
recognizing them as the true and lawful owners of said square, and, as such,
put in possession thereof, with costs, ete.

To this answer and plea in reconvention plaintiff filed a general replica-
tion. Subsequently, on 13th of May, 1891, defendants filed, first, the plea
of prescription of three years, under section 5 of Act 105 of 1874; and,
second, the peremptory exception that plaintiff is absolutely without right
to stand in judgment and maintain this suit, and prayed that said excep-
tions be sustained, and plaintiff’s suit dismissed, and for judgment in their
favor on their reconventional demand. Finally, after several continuances,
the case came on for trial on the 1st February, 1893. Up to this time the
plaintiff had treated the cause as a suit in equity to remove a cloud upon
her title, while defendants regarded it as an action at law for slander of
title. On the day of trial the parties filed a stipulation, in which it was
agreed “that this suit be considered and tried as an actlon at law for slander
of title, -in which defendants, in their reconventional demand, assort title and
ownership to the land in controversy. It is further agreed that the value
of the property in controversy exceeds the sum of $2,000.” A jury was ac-
cordingly impaneled, and the trial of the case was proceeded with on the
pleadings as recited. During the trial defendants below (plaintiffs in error)
took three bills of exceptions, one to the admission of certain testimony and
evidence, and the remaining two to the charge of the judge to the jury.
From an adverse verdict and judgment defendants sued out a writ of error,
and assigned error as follows:

First. The court erred in admitting the evidence offered by plaintiff for
the purpose of proving payment of the tax of 1878 upon the property In
controversy, and for which said property was sold by the tax collector, be-
cause said testimony and evidence were irrelevant, and not responsive to
the pleadings, and because, no plea of payment having been filed by the
said plaintiff of the tax of 1878, for which the property in controversy was
sold by the tax collector, no evidence tending to show payment of said
tax was admissible, as stated in bill of exception No. 1, pp. 32, 33, 34, 35,
36, 37, 38, 39, 40.

Second. That the court erred in refusing to charge the jury that plaintiff’s
action was prescribed by the lapse of three years, under section 5 of Act 103,
approved March 28, 1874, which requires that “any action to invalidate the
titles to any property purchased at tax sale, under and by virtue of any
law of this state, shall be prescribed by the lapse of three years from the
date of such sale.” And the court erred in holding and ruling, and instruct-
ing the jury, that “the plaintiff being in possession, and her possession never
having been interrupted, the defendant, plaintiff in reconvention, must re-
cover upon the strength of his title, and that the provision with reference
to prescription did not apply to such a case,” as stated in defendant’s bill
of exception No. 2, pp. 40, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 35,
56, 57.

Third. That the court erred in refusing to charge the jury ‘“that they could
not consider and must ignore the testimony and evidence and all evidence
tending to show payment of the state tax for the year 1878 for which the
property in controversy had been sold and adjudicated by the tax collector,
because, under the plea of the general issue, evidence of payment could
uot properly be received or considered; that the plea of payment is a
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peremptory exception, going to extingulsh the action, and which the Code
of Practice of Louisiana requires to be expressly and specially pleaded, and,
no plea of payment having been filed by the plaintiff in this cause of said
tax for the year 1878, for which the property in controversy was sold and
adjudicated by the tax collector, all evidence tending to show the payment
of said tax must be entirely ignored, and not considered by the jury; that
the jury were without power to weigh any testimony or evidence regarding
the payment of said state tax for the year 1878, because the same was irrele-
vant, and not responsive to any of the pleadings in this case.”

And the court erred in charging the jury that “if the plaintiff in recon-
vention recovered, it must be upon the strength of its title, which it had
offered, and it is competent for the defendant [the original plaintiff] to estab-
lish that the tax, the nonpayment of which was the basis of the title of said
plaintiff in reconvention, had been paid before the proceeding which resulted
in the tax sale occurred,” all as stated in the bill of exception No. 3.

E. Howard McCaleb, for plamtﬂfs in error.
Geo. Denegre, Walter D. Denegre, and T. L. Bayne, for defendant
in error.

Before PARDEE and McCORMICK, Circuit Judgen, and LOCKE,
District Judge.

PARDEE, Circuit Judge, (after stating the facts:) The case made
by the pleadings is one where a party in possession seeks to remove
a cloud from the title to real estate, and to cancel deeds, records,
ete.” The suit, therefore, is essentially an equity suit, (Pom. Eg.
Jur. § 1398; Story, Eq. Jur. § 692,) and, under the law and practice
of the United States courts, should have been prosecuted on the
equity side of the court. The decree rendered in the court below,
brought up for review, is to all intents an equity decree. 'We might
well, therefore, decline to review this case under the writ of error
sued out, and leave the parties to the results of the arbitration by
the Judge and jury, to which they agreed. Surgett v. Lapice, 8
How. 48; McCollum v. Eager, 2 How. 61; Hayes v. Fischer, 102 U. S.
121; Wa.lker v. Dreville, 14 Wall. 441; Ixelsey Y. Forsyth 21 How.
85; Marin v. Lalley, 17 Wall, 14.

Taking the case, however, as the parties by stipulation have tried
to make it, and considering it as properly brought to this court
for review by writ of error, we will examine the errors assigned.
The stipulation of parties is to the effect that this suit is to be
considered and ‘tried as an action at law in the courts of Louisiana
for slander of title, in which the defendants, in their reconventional
demand, assert title and ownership to the land in controversy.
Under thls stipulation the pleadings, as made by the parties, prop-
erly consist of plaintiffs’ petition and the defendant’s answer in
reconvention. The replication filed by defendant in error, plaintiff
in the court below, when proceeding on the supposition that the
cause was an equitable one, is necessarily to be disregarded, under
the agreement made in the case, or, at most, considered as a general
denial to the demand in reconvention. “Rephcatmnq are not per-
mitted by our law, and so all allegations in answer are open to every
objection of law and fact, as nonage, coverture, fraud, and the like,
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as if specially pleaded. If defendant be surprised, the proper rem-
edy is continuance or a new trial.” 2 Hen. Dig. “Pleading V,” p. 1155,
and cases there cited. In a suit for slander of title, in which the
defendant admits the slander, and sets up title in himself, the suit
thereby becomes a petitory action, in which the burden of proof is
thrown upon him to establish his title. Livingston v. Heerman,
9 Mart. (La.) 714; Walden v. Peters, 2 Rob. (La.) 331; Proctor v.
Richardson, 11 La. 186. In the leading case of Livingston v. Heer-
man, supra, Mr. Justice Porter, for the court, said:

‘“Now, when a suit is commenced like the present, defendant should do
one of two things,—either deny that he said so, which would amount to a
waiver of title, or admit the accusation, and aver his readiness to bring
suit. In the first alternative the courts would proceed to try the fact
whether: he had defamed the title or not, and give damages accordingly; in
the second, they would order suit to be commenced. This, it appears to me,
is the regular course. The object of this law was intended to protect pos-
session; to give it the same advantages when disturbed by slander as by
actual intrusion; to force the defamer to bring suit, and throw the burden
on him of proving what he asserted. If this course had been pursued here,
the defendant Heerman directed to bring suit, in the language of the law,
to prove what he said, and the plaintiff relying on it, possession would have
been maintained in it until a better right was shown. Instead of doing this,
he has chosen to maintain the truth of what he has advanced by stating
thereafter the title in his answer, and averring it to be a better one than
the plaintiff’'s. Having done so, I think the court can examine it as well
in that answer as if set forth in the petition. It is only, in fact, anticipat-
ing the order which the court must have given, and coming forward at once
with that title which the court would have directed him to produce in an-
other suit. His adopting this course at his own choice cannot change the
mode In which the proof must be adduced. He must make out bis title ai-
leged, and cannot take from the plaintiff the advantage which he derives
from his possession by varying the form by which he thought proper to make
good. his claim to the premises.”

In the case of Telle v. Fish, 34 La. Ann. 1244, the plaintiff brought
a petitory action against the defendants, who called their vendor
in warranty. That vendor set up a tax title. Plaintiff thereupon
filed a supplemental petition, in which he urged that the tax title
was fraudulent, unreal, null, and void. Defendants and warrantor
moved to strike out this supplemental petition, and, during the prog-
ress of the trial, objected to the introduction of any evidence under
the allegations of the petition, on the ground that it was in the form
of an answer, or rejoinder to an answer, which is not allowed under
Louisiana laws, and objected to all evidence in support of the al-
leged simulation and fraudulent character of the tax sale. In
passing on this objection the court said:

“Construing the allegations in the supplemental petition touching the
nullity of the tax sales as a mere means of defense urged by plaintiff, and
as of no greater importance than objections advanced orally, we find no error
in the ruling of the judge in refusing to strike out the supplemental peti-
tion. His ruling on that point, and on all the other objections of defendants
and warrantor, hereinabove enumerated, is fully sustained by the decisions
in the cases of Hickman v. Dawson, 33 La. Ann. 438; McMaster v. Stewart,
11 La. Ann. 546; Maillot v. Wesley, Id. 467,—in Whlch the right of the plam—
tiff in a petitory action to meet the title opposed to him, even at tax sale,

by all means of attack, as though specially pleaded, has been recogmzed as a
correct rule of practice.”

v.57F.n0.8—22 .
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In Maillot v. Wesley, supra, Whlch 'wag an action of revendication,
the court said:

“As our law does not permit either a replication or a rejoinder, all matters
of defense set up in the answer must therefore be considered as open to
every objection, and not as if such objections had been specially pleaded.
Thus the plaintiff may resort to the exceptions of nonage, coverture, fraud,
violence, and the like, without pleading them, because he.is not permitted
to reply.”

In Hickman v. Dawson, supra, Which was a petitory action, in
which the plaintiff alleged title and the defendant set up a tax t1tle,
the court said:

“In such a case all matters of defense set up In the answer must be con-
sidered as open to every objection of law and fact, as if such objection had
been specially pleaded. The title which defendant sets up in such an action
is presumed to be traversed or resisted in all its vital elements, and is thus
open to every attack which might be leveled at it in a direct action in nullity.”

The ﬁrst and third assxg’nmentl of error in this case, based upon
the first and third bills of exception, present substantially the same
question, and that is whether the plamtuf in the trial court, under
the stipulation of the parties, and in accordance with the practice
in Louisiana, (the defendant in reconvention,) was authorized to
present and have consideréd by the jury evidence tending to show
that the tax for the year 1878, the nonpayment of which was the
bagis of the tax title- pleaded in reconventlon, had been paid pmor
to the sale for taxes.

It was urged in obJectlon that such testimony and evidence was
irrelevant, and not responsive to pleadings, and that, being a plea
of payment, under the Louisiana Code of Practice, it must be spe-
cially pleaded; but the trial judge overruled the objections, on the
ground that the defendants in the original suit, by setting up title
in themselves, became plaintiffs in a petitory actlon and therefore
plaintiff (defendant in reconvention) had the right to prove any fact
tending to destroy or impeach defendants’ title as though specially
pleaded, and to show that the tax for 1878, for which the property
was sold by the tax collector, had been aid prior to said sale. The
evidence objected to was certamly releg;nt as tending to show the
absolute nullity of the tax title forming the basis of the reconven-
tional demand, and, under the authorities above given, we are of
theé opinion that such nullity was not required to be specially pleaded -
in order to render the evidence admissible. The case is not at all
like a suit on & money demand, where payment can only be proved
under a special plea, as is well settled in Louisiana practice.

‘There remains to consider the second assignment of error, which
is that the court erred in refusing to charge the jury that plaintiff’s
action was prescribed by the lapse of three years, under section 5,
Act 105, Laws ‘La., approved March 28, 1874, which requires that
“any action to invalidate the title to any property purchased at tax
gale under and by virtue of any law of this state shall be prescribed
by the lapse of three years from the date of such sale.” The court
refnged to give the charge requested holding that the defendant,
the former plaintiff, being in possession, and her possession never
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having been interrupted, the plaintiffs in reconvention must recover
upon the strength of that title, and that the provision with refer-
ence to prescription did not apply to such case.

It is a general rule that the statute of limitations does not run
against the party in possession. The particular statute in question
was held subject to this rule by the supreme court of Louisiana
in the case of Breaux v. Negrotto, 43 La. Ann. 427, 9 South. Rep.
502; McWilliams v. Michel, 43 La. Ann, 984, 10 South. Rep. 11. See,
algo, Lague v. Boagni, 32 La. Ann. 912; Barrow v. Wilson, 39 Ia.
Ann, 403, 2 South. Rep. 809; McDougall v. Monlezun, 39 La. Ann,
1005--1010, 3 South. Rep. 273. The case of Smith v. City of New
Orleans, 43 La. Ann. 734, 9 South. Rep. 773, seems to hold directly
the contrary, and that the special prescription in guestion begins
to run from the day of sale. This case, however, cannot be re-
garded as authority, because a rehearing was granted therein on
the ground of conflict with Breaux v. Negrotto, supra, and, pending
reargument, the case was compromised and taken out of court. If
the case of Smith v. City of New Orleans should be considered as
authority, and as overruling Breaux v. Negrotto, we do not see how
it will help the plaintiffs in error, because the date of sale in that
case, and we think properly, is fixed by the court at the date of the
tax collector’s deed, and the record of this present case shows that
the tax collector’s deed to Negrotto was executed on the 15th day
of December, 1888, less than three years before the institution of the
suit attacking such title.

‘We note the authorities cited by plaintiffs in error to the effect
that in all public sales in Louisiana, whether made by auctioneers,
sheriffs, or tax collectors, the adjudication is regarded and treated as
the completion of the sale. Rev, Civil Code, arts. 2601, 2617; Baham
v. Bach, 13 La. 287; Freret v. Meux, 9 Rob. (La.) 414; Macarty v.
Gasquet, 11 Rob. (La.)) 270. But we are of the opinion that the
principle invoked applies only to actual parties to the sale, and that
third persons cannot be affected until after the act of sale is passed,
and ought not to be affected until the sale is recorded. See Rev.
Civil Code, arts. 2610, 2442, It is difficult to see how an action can
be brought to invalidate the tax title before it is made. Of course

"the party can proceed by injunction to prevent the tax title from

being made, but a suit for nullity, or to invalidate the tax title,
would be premature before making the same. Besides this, we
notice that in Lague v. Boagni, supra, the supreme court of Louisiana
held that the prescription in question did not apply in case of ab-
solute nullity in the tax title.

On the whole case, we find no reversible error. The judgment
of the circunit court is affirmed, with costs.
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IVORY et al. v. KENNEDY et al
(Circuit Court of Appeals, Fifth Circuit. May 22, 1893)

HoMESTEAD—DEED OF TRUST—FORECLOSURE—SUBROGATION,

Deeds of trust by two grantors and their wives, representing them-
selves as one family, and claiming but one homestead, were made to
secure a loan, a portion of which was used to pay off vendors’ liens on
a specific part. of the lands. Subsequently the widow of one of the
grantors claimed a right of homestead in such part under Const. Tex.
1876, art. 16, § 50. Held, that the mortgagee was subrogated to the right
of the holders of the vendors’ liens as to such specific part, and on fore-
closure was entitled to sell the whole tract, except the two homesteads,
and, if sufficient was not realized to satisfy the mortgage debt, then to
sell the homestead claimed by the widow, to satisfy so much of the de-
cree as should not exceed the sum used to pay off such vendors’ liens.
McCormick, Circuit Judge, dissenting. Pridgen v. Warn, 15 S. W. Rep.
5569, 79 Tex. 588, followed.

Appeal from the Circuit Court of the United States for the East-
ern District of Texas. Decree amended and affirmed.
Statement by PARDEE, Circuit Judge:

This bill was brought by Holmes Ivory, complainant, appellant here, and
A. 8. Caldwell, Bolton Smith, and J. M. Judah, nominal complainants, in the
circuit court of the United States for the eastern district of Texas, at Gal-
veston, against Walter Kennedy, for himself, and as surviving partner of the
firm of Walker & Kennedy, and as independent executor of the last will and
testament of John ¥, Walker, deceased, and against Sarah M. Kennedy, wife
of Walter Kennedy, and Serena K, Walker, widow of John F. Walker, for
herself, and as independent executrix of the last will and testament of John F.
Walker, and against Mrs. M. W. Kennedy; James Bute, Henry Mayer, Jacob
Kahn, and Henry Freiberg, doing business under firm name of Mayer, Kahn
& Freiberg; C. W. Alsworth; D. F. Rowe; Gus Lewy and A, Uedeman, doing
business under the name of Gus Lewy & Co.,—to foreclose two de~ds of trust
held by the complainant, Ivory, and made by the defendants Walter Kennedy
and John ¥. Walker, Sarah M. Kennedy and Serena K. Walker, their wives,
in which deeds of trust Caldwell, Smith, and Judah, nominal plaintiffs, were
trustees. - All of the other defendants were charged with having some interest
in the mortgaged property, which interest was subordinate to that of com-
plainant. It was substantially charged in the original and amended bill that
defendants Kennedy and Walker and their respective wives mortgaged to
complainant 3,389 acres of land to secure the payment of $20,000 and interest
according to the first deed of trust, and $10,000 and interest according to
the second deed of trust. The 3,389 acres of land are described by metes and
bounds, and lie in a body in Brazoria county, Tex.

The first deed of trust recites that the entire purchase money for 2,186
acres of the land described in plaintiff’s bill was paid by the plaintiff for the
defendants Kennedy and Walker, and that as to the remainder of the land
certain vendors’ liens and judgments on it were paid with the remainder
of the money borrowed from the complainant after paying the purchase price
for the 2,186 acres, and that complainant, having advanced the money to
take up valid and subsisting liens on the land, among others, purchase-money
notes, was entitled to be subrogated to the -equities of' the. holders of the
unpaid purchase-money notes at least, which at the hearing amounted to
$6,658.70, as against any claims of homestead set up by the defendants
Kennedy and Walker, except the original homestead of 200 acres. From the
operation of the deeds of trust was excepted the original 200 acres of land,
with the buildings, which Kennedy and Walker had designated as their home-
stead,—they being brothers-in-law, living together as one family. The de-

. fendants Gus Lewy and A. Uedeman were dismissed, the defendant James
Bute disclaimed, Mayer, Kahn & Freiberg appeared and answered, defend-



