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contemplate that she must be ready to receive cargo at the date
of the notice, but 24 hours afterwards. This appears from another
part of the charter party. The ship had to report on her arrival,
but she must load at such wharf or dock as the charterers should
select. So, necessarily, at the time of reporting, she could not be
in the place at which she was to load, and so be ready to receive
cargo, but was compelled to remain in the stream, or select a dock
at her peril. This notice of 24 hours was intended to prevent the
charterer from being taken by surprise. He had to select his dock,.
and prepare his cargo. The time was given him so that he-should
not incur demurrage. Now, it is true that. when he reported, the
master mentioned that his ship was at quarantine. But in the
same breath he stated that she was being fumigated, and would
be up after noon. She did in fact come up, with the knowledge
of Card & Son· and the East Shore Terminal Company, was at a
berth selected by them that afternoon, spent·Sunday there, and
at daylight on the morning of 15th was ready, in all respects,
for a cargo. To hold that this charter was open for cancellation,
under these circumstances, would be contrary to the broad prin-
ciples of the civil and maritime law.
Let the amount of damage be computed by the clerk, and a decree

entered for this sum. and CQsts to libelant.

BOOYE v. L'ENGLE.

(DIstrict Court, D•.New Jersey. June 20, 1893.)

1. TOWAGE-NEGLIGENCE 011' TUG-PASSING DRAWBRIDGES AT NIGHT.
A schooner towed by a tug down the .St. Johns river, Fla., collided

with the piers of a railroad bridge, through the draw of which the tug was
taking her, On a dark night. On the previous day the master of the tug, in
a conversation with the master Of the schooner, had agreed that it was
dangerous to tow through a draw at night, and for that reason had waited
over night before starting on the voyage, in order to avoid passing after
dark another bridge, which lay near the beginning of the voyage. Many
experts also testified that towing through a drawbridge at night was not
warranted by usage. HeliJ, that the tug was guilty of negligence, and
liable for the damages.

2. SAME-LONG HAWSER.
It is negligence for a tug to tow a vessel through the draw of a river

bridge with a hawser of 35 fathoms or more. .
3. SAME.

It is negligence for a tug towing a vessel on a long hawser to attempt
to take her through the draw of a river bridge on a course diagonal to
the draw. .

In Admiralty. Libel by Japhet T. Booye, master of the schooner
tda C. Schoolcraft, against John C. L'Engle, owner of the tug R. L.
Maybe, to recover for negligent towage. Decree for libelant.
Curtis Tilton and Henry R. Edmunds, for libelant.
Call & Adams and Goodrich, Deady & Goodrich, for respondent.
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GREEN, District Jmlge. in this causf' was filed to
recover from the respondent the amount of damages sustained
by the schooner Ida C. Schoolcraft by coming into collision with
the draw pier of the railroad bridge crossing the river St. Johns,
at Jacksonville, Fla., while being towed by the respondent's tug.
It appears that on the 19th of February, 1890, the Schoolcraft was
lying at Palatka, Fla., having on board about 250,000 feet of lum-
ber. She was destined to Boston, Mass. It was necessary that she
should be towed down the St. Johns civer, to the open sea, from
Palatka; and for that purpose her master made a contract with
respondent in this case, John C. L'Engle, for such towage. Upon
the river St. Johns, between Palatka and the sea, there are
two drawbridges,-one at Palatka, and the other at Jackson-
ville. It appears from the evidence in this case that the respond-
ent dispatched the tug R. L. Maybe to Palatka for the purpose of
towing the Schoolcraft down the river. The tug arrived at Palatka
between 8 and 9 o'clock at night, and her master was desirous to
commence the towing immediately, but after a conversation with
the master of the Schoolcraft about the safety and prudence of
towing through the drawbridges at night, it was agreed between
them that the tug should not start with the schooner in tow
until daylight the next morning. Passing the drawblidge at
Palatka safely the next morning, they arrived near the railroad
bridge at Jacksonville about 8 or 9 o'clock in the evening of the
same day. The night was very dark, and the tide was ebb. In
passing through the draw of this railroad bridge the schooner
struck the draw pier, and was damaged to the extent of about
$4,000, as it is alleged. It is to recover this sum, with interest,
that this libel is filed.
The libelant claims that the injury sustained was solely the re-

sult of the negligence of the tug, and insists, in the first place,
that the attempt to tow the schooner through the draw of the
railroad blidge at Jacksonville, after night had fallen, was a direct
and positive breach of the towage contract. But I am unable to
find, after a close examination of the testimony, evidence to justify
this contention of the libelant. As has already been stated, there
was a conversation on board the Schoolcraft, between the captain
of the tug Maybe and the master of the schooner, about the pru-
dence of towing through the bridges in question after night, but I
think it quite clear that such conversation had no relation to a
towage contract. That contract, I think the facts show, must have
been made previously to the arrival of the Maybe at Palatka, for
it appears that the captain of the Schoolcraft was surprised when
he found that his vessel was to be towed by the Maybe, having
expected to be taken down the liver by another boat, and was
annoyed somewhat that the tug which was to tow him should
have been so late in arriving at Palatka; her arrival being so
late, in fact, that he had given her up. If he was expecting a
tug to tow him down the river, and especially if he was expecting
a different tug than the Maybe to do the towing, it is quite evi-
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dent that the arrangement for the towing must have been made
previously to the arrival of the Maybe at Palatka. If the contract
for towing had already been made, the conversation between the
captain of the Maybe and the captain of the Schoolcraft could not
in any wise change or alter or /ldd to that contract. I cannot find,
anywhere in the cause, testimony which satisfies me that the con-
versation on board the Schoolcraft, between these two masters,
amounted to the making of a new contract, or was intended to be
an alteration of one already made before. I cannot, therefore, as·
sent to this insistment that there was a deviation from the towage
contract. But the conversation referred to becomes very impor-
tant in view of another charge made against the tug Maybe, and
which concerns itself with the prudence with which that tug was
managed. That conversation, as given in the testimony, was as
follows:
"Question. Did you have any conversation that evening with the captain of the

tug Maybe about towing your vessel down through the bridges? Answer. Yes,
sir; we had a conversation. Q. Where was the conversation held? A. In the
cabin. Q. Of your vessel? A. Yes, sir. Q. What was the conversation? A. I said
to him that I did not think it was prudent to tow the vessel down through
the bridges after night. He agreed with me,-sanctioned It,-and called
some one from aboard the boat,-I suppose, the fireman or engineer,-and
told him we Would not start until daylight, and to let the steam go down.
Q. In pursuance of that arrangement, did the tug Maybe, or not, lay along-
side of you all night, before starting? A. Yes, sir; she laid alongside of us
untIl daylight, and we started at daylight the next morning."
If it be true that it was imprudent for the tug MayPe to attempt

to tow the schooner Schoolcraft through the draw at Palatka at
night, such imprudence must necessarily attach itself to the con-
duct of the tugboat in attempting to tow the schooner through
the draw of the railroad bridge at Jacksonville at night. The cap-
tain of the tug admits the imprudence of such conduct, and, rather

.. than be guilty of such imprudence at Palatka, he deliberately
wasted several hours, although he knew he would thereby lay him-
self liable to the angry criticism of his owner. Now, it was the
implied duty of the Maybe to tow in a careful, prudent, and proper
manner. Any conduct on the part of the tug which· violated
either of these requirements must be held to be negligence. rrhere-
fore, in towing schooner through the draw at Jacksonville at
night,-admittedJy an imprudence,-a negligent act was com-
mitted. The result of that act was a collision between the
schooner and the draw pier of that railroad bridge. No evidence
of negligence on the part of the schooner is shown. Clearly, the
fault which caused the collision must be placed, in this view of
the case, upon the tug alone. It is well to remark that not only
does the master of the Maybe admit the imprudence of attempt-
ing to tow through a drawbridge at night, but, as well, 16 disin-
terested expert witnesses, with experience embracing nearly all
the waterson the Atlantic seaboard crossed by bridges, declare
that towing through drawbridges at night.is not only not warranted
by the usages of towing, but that it is a dangerous practice. One
of them says that "it is always considered a dangerous thing, [that
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is, to tow through a drawbridge at night,] and we have always
made it a rule to anchor, and wait until daylight to go through
a bridge." So far as this bridge at Jacksonville itself is concerned,
there seems to be no special or different usage there than is in
vogue at any other drawbridge named by the witnesses. It is
clearly shown that it is not a custom to tow through the Jack-
sonville bridge at night. I do not say, as a matter of law, that
such drawbridge could not be passed through at night without
negligence, but, if attempted to be passed, the towing vessel is
bound to see that no damage results to the tow of which she is
in charge.
But there is another act of imprudence, which I think amounts

to negligence, of which the tug was guilty. Not only did the tug
attempt to tow the schooner through this draw at night,-there-
by doing a very dangerous thing,-but she towed the schooner
with a hawser said to be at least 50 fathoms in length. This is
contrary to the usages and customs of good and safe towage. The
witnesses produced by the libelant upon this part of the case
unanimously hold that it is an improper thing to tow through a
draw with so long a hawser. It is exceedingly difficult to con-
trol a tow at so great a distance. Even if the hawser was but
35 fathoms in length, as is claimed by the respondent, such length
of hawser is clearly, under the evidence in this case, a violation
of the usages of good towage, and made the tug, in this respect,
negligent. Most of the witnesses insist that it was the duty of
the tug to take the schooner alongside in running the draw,-at
least, that such was the proper and prudent course to pursue,-or,
if not, certainly to shorten the towing hawser to 10, or, at the very
utmost, 20, fathoms. I think the fair deduction from the testimony
in the case is that common prudence required the tug attempting
to pass the draw at night to take the schooner alongside. Th.en
she would have had absolute control of her, and could have regu-
lated her movements in such way that all danger of collision with
the pier or the sides of the draw would have been avoided. The
omission to do this, under the circumstances, is a negligent act on
the part of the tug.
Another insistment of the libelant that the tug was negligent,

perhaps is the one in the case. To understand exactly
what the negligence charged is, it will be necessary to explain
that the channel of the St. Johns river, about a mile above the
Jacksonville bridge, is on the southeast side of the river, while
the draw of the bridge itself is on the northwest side, Ingoing
down the river, after coming past a beacon known as "Beacon No.
27," which is about a mile above the bridge, it is necessary to turn
sharply across the river in order to make the draw, and, when
well over to the northwest side, turn again to the right, down
the river, and then head straight through the draw. It is evi-
dent that this last turn down the river must be made by the tow-
ing boat some distance above the draw, for before that turn is
made both the tug and the vessel being towed are on a course
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diagonal to the course·of the river and to the draw, and; in order
that they may pass through the draw safely, must be "straight-
ened up," as it is called, before entering the draw, 1\0 that when
the tug enters the draw .the vessel being towed may be directly
astern. Now, what seems to have occurred in this case is this:
The tug Maybe towed the schooner down the river safely to beacolJ,
No. 27. From beacon No. 27 the tug made a diagonal course
across the river, directly heading for the light shining upon the
draw pier of the draw. It was the duty of the tug "to straighten
up" the tow before entering the draw. This I think the evidence
clearly shows she failed to do, for all the witnesses that were upon
the schooner testify that the schooner, following the lights on the
tug, approached the draw diagonally to its opening. And that
the schooner did so enter the draw on a diagonal course, I think,
is clearly shown by the fact that she struck first on the southeast
pier, then was thrown by the force of that blow, and by the con-
tinual operation of the tug in towing her, to the opposite side of
the draw, where she struck against the swinging part of the
draw, and,· as well, by the fact that the schooner struck the
pier with her starboard bow, scraping her whole starboard side
against the pier to a pointamidship, and then went across the draw,
and struck the opposite side with her jibboom. These points of
collision are not disputed, and they seem to fix with certainty that
the schooner entered the draw, not on a straight line, but heading
diagonally across it. The negligence of the tug seems to have been
her failure to turn down the river far enough above the draw to
straighten up the schooner so as to bring her directly astern. Being
up the river at an obtuse angle from the tug, the power transmitted
from the tug to the schooner by the hawser would naturally tend to
force her over against the pier, where she struck. As an aggra-
vation, perhaps, of her negligence in this respect, it is not denied
that the master of the tug, who was acting as master, lookout, and
wheelman at the same time, after the tug entered the draw, did
not notice whether the sehooner was following directly or not.
In fact, the master and the mate both say that they did not see
the schooner at all after the tug began to turn; and the engineer
of the tug, who claims to have been able to see clearly astern,
says that after the tug turned into the draw he did not see the
schooner. The night, as has been stated, was very dark,-so dark,
in fact, that no wake from the tug was visible,-and the only guide
which the sehooner had for towing were the lights upon the tug
itself. It is in evidence that the schooner followed these lights
closely, and as directly as possible. In fact, the master of the
tug admits this in his testimony.
I think no act of negligence in the management of the schooner

has been proved, and upon the whole case, as made, I am con-
strained to sustain the libel, for the causes assigned.
Let there be the usual decree.
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THE INIZIATIVA...
:JARVIS et aL v. THE INIZIATIVA.

(Cirouit Court of Appeals, Second Circuit. August 1, 1893.)

1. NEGLIGENCE - EVIDENOE - LEAVING HEAVILY'LADEN LIGHTER WITHom
WATCHMAN.
Libelants were owners ot 8. lighter which was being loaded with sul-

phur alongside claimant's ship, under order from the consignees to take
100 tons. In Ulli!wer to an inquiry the master of the lighter was informed
that there was to be no night work that night, and about 6 P. M. the
lightermen made the lighter fast alongside tor the night, and went home,
with the understanding that there was to be no night work. In their
absence the ship's crew loaded the llghter to her full capacity, and at halt
past 9 they made her fast to the ship, and left her, without a watch-
man, eXlJosed to the swells of passing boats, where she was found over-
turned the next morning. It was usual to have a night watchman Oll
board this lighter, when heavily laden. By the bill of lading the sulphur
was to be discharged into lighters furnished by the consignees, and was
to be taken day and night as delivered by the ship. Hela., that the ship
was negligent in leaving the heavily-loaded lighter without a watch-
man during the

I. NEGLIGENCE-PROXIMATE CAUSE.
A heavily-laden lighter was left for the night, by a ship's crew, securely

fastened to the ship, but without a watchman, and was found the next
morning, overturned, with all the lines fastening her to the Ship broken.
Held, that the very strong probability of the accident being caused by the
absence of a watchman was suflicient to. justify a decree against the ship.

Appeal from the District Court of the United States for the
Southern District of New YOTk.
In Admimlty. by Emeline P. Jarvis, James W. Gallison,

and Forrest W. Gallison, owners of the lighter Overton, against
the steamship Iniziativa, her engines, etc., for negligence. The
district court rendered a decree for libelants. Respondent appeals.
Affirmed.
J. W. Hyland, for libelants.
Lorenzo Ullo, for claimant.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

SHIPMAN, Circuit Judge. This is an appeal from a final de-
cree of the district court for the southern district of New YOTk in
favor of the libelants, upon a libel in rem, to recover damages for
negligence. The following Qutline of the undisputed facts was
found by the district judge:
"At about half past 5 o'clock In the morning of October 5, 1891, the libel-

ants' lighter Overton, fully loaded with about 98 tons of sulphur, and made
fast alongside the steaIllShip Iniziativa at the Mediterranean pier, Brooklyn,
broke her lines, capsized, and sank. The libel was filed to recover damages
for the loss of boat and cargo, on the ground that they were upset by the
negligence of the Iniziativa. The libelants were engaged in the lighterage
business In the harbor of New York. The consignees of the sulphur gave
them an order on the steamship for 100 tons, the capacity of the lighter
Overton, to be taken to Gowanus creek. The lighter arrived alongside the
Inlziativa in the afterJl,oOD of October 7th, and up to a little before 6 P. M.


