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negligence of any one of those employes in the performance of
their duties, the company is responsible, because it has not used
due care to provide its servants with reasonably safe places in
which to work, or with reasonably safe instruments with which
to do the work. 8o, in like manner, the track cannot be kept in
safe condition for those passing over it without due care on the
part of persons to whom is delegated the duty of setting the
switches, and for a failure to perform this duty I hold that the
defendant is liable in this case. This duty was delegated to the
conductor. He neglects that duty, and leaves the switch open, and
the court cannot say that Frank Mase, the deceased, standing at
his post of duty, rushing in the darkness to inevitable destruc-
tion, has been provided with a reasonably safe place in which to
work, and that this negligence, under the circumstances, is the
negligence of a coservant, and not of a vice principal.

Under the foregoing statement of facts, and in this view of the
casge, it is unnecessary to consider the effect of the statute of Mon-
tana upon this case. I might say, however, that the language is
not very clear, but it seems to refer to a servant or employe act-
ing under the order of his superior, and would seem to be an at-
tempt to graft the principles laid down in the Ross Case upon the
statutes of that state, and adds nothing to the 'general law as
applicable to this case.

Let judgment be entered for the plaintiff in the stipulated sum
of $4,000.

WINTERS et al. v. HUB MIN. CO. et al.

(Circuit Court, D. Idaho. May 15, 1893.)

1. CoNTRACT.
A contract made for a corporation to be thereafter organized does not
bind it.

2. MorTaAGE—PROPERTY SoLD SUBJECT TO INCUMBRANCES.
A mortgagee may maintain his action in equity, but not at law, for re-
covery of the debt, against the grantee of the imortgaged property, who
takes it subject to the incumbrances, or who agrees to pay them.

8. BAME—EFFECT UNDER IDAHO STATUTES OF ACTION OF FORECLOSURE.
When the mortgagee brings his action of foreclosure, he cannot maintain
another and separate action for personal judgment on the mortgage debt.

At Law. Action by Winters and others against the Hub Min-
ing Company and others to recover a balance due on a debt after
foreclosure of a mortgage given as security therefor. Complaint
dismissed.

S. B. Kingsbury and F. E. Ensign, for plaintiffs.

Texas Angel, for defendant Hub Min. Co.

BEATTY, District Judge. The action is at law, commenced in,
and removed from, the state court. The plaintiffs having con-
veyed, by deed, the Hub mine to defendants Atkinson & Crocker,
the latter, to secure the unpaid balance of purchase money, exe-
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cutedtheir mortgage on the mine to plaintiffs.  Thereafter, the
defendant the Hub Mining Company purchased the mine of defend-
ants Atkinson & Crocker, and agreed to assume and pay such mort-
gage debt. Subsequently, plaintiffs brought their action in the
state court against all the defendants, for foreclosure of the mort-
gage, in which a decree and judgment of foreclosure was granted
against defendant company alone, which took its appeal to the
state supreme court. After defendant company had perfected its
appeal by giving the statutory supersedeas bond, an order was pro-
cured from the state trial court for the sale of the mortgaged prop-
erty under the decree; and after sale a deficiency of the judgment
remained, for which a personal judgment is now asked in this ac-
tion against defendant company, which, alone of defendants, was
summoned or appeared in either action. Defendant company, by
its answer, alleges the invalidity of the mortgage sale, because the
order therefor was procured after appeal taken to the state appel-
late court, where the cause is now pending, thereby barring this
action; that the original sale of the mine to Atkinson & Crocker
by plaintiff was accomplished by fraud; and that gaid Atkinson &
Crocker, in purchasing the mine of plaintiffs, did so only as the
agents for the defendant company to be thereafter organized.
Plaintiffs’ demurrer to the answer, and their motion to eliminate
portions thereof, raise the questions to be determined.

1. In the purchase of the mine from plaintiffs by Atkinson &
Crocker, the latter could not act as the agents of defendant com-
pany, and the purchase must be regarded as made by them for them-
selves, as it seems well settled that a contract made in the name of
or for a corporation to be subsequently organized can in no way
bind or affect it. Battelle v. Pavement Co., (Minn.) 33 N. W. Rep.
327; Match Co. v. Hapgood, 141 Mass. 149, 7 N. E. Rep. 22; and
Abbott v. Hapgood, 150 Mass. 248, 22 N. E. Rep. 908.

2. That plaintiffs consummated the sale to Atkinson & Crocker by
fraud, if an available defense to defendant company, is one that
should have been determined by the former action, and cannot be
urged here.

3. Can plaintiffs maintain any action for a personal judgment
against defendant company upon the mortgage debt? It is clearly
alleged in the pleadings of both parties that at the time the sale
of the mine was made by Atkinson & Crocker to defendant company
it assumed and agreed to pay the balance of the purchase money
then remaining unpaid to plaintiffs. So far as observed, there is
nothing in the voluminous pleadings to show to whom or how
such promise was made, or that it was accepted by plaintiffs. The

-most that can be inferred is that it was such a promise as is im-
plied when a grantee takes a conveyance with a recital therein
that he shall pay the incumbrance on the property purchased. This
is the most favorable view that can be taken for plaintiffs, in the
absence of any showing that they accepted or relied upon such
alleged promise. The liability of the grantee, with whom it exists,
and in what forum it may be enforced, under such circumstances,
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is a theme which has been most fruitful of discussion, and much
difference of opinion, but which it is not deemed necessary to now
review at length:

It has been mooted that such gra,ntee is not.liable to the mort-
gagee, either at law or in equity, because there is no privity be-
tween them; but it is held that the grantee’s promise is made for
the benefit of the mortgagor, who can enforce it, while the mort-
gagee cannot, until it appears that he accepted it; then the grantee
becomes principal, the mortgagor his surety, and the mortgagee
may maintain a personal action at law against the grantee for the
debt,—but that the only way by which such relation and lia-
bility of the parties can be created and enforced at law is by
the mutual agreement of the three parties. Shepherd v. May, 115
U. 8. 511, 6 Sup. Ct. Rep. 119. No such agreement is shown in
this case. But, whatever the rule may be at law, i{ seems now
settled by the preponderance of authority in this country that the
mortgagee may, without direct acceptance of the grantee’s prom-
jse, maintain against him his equitable action. This upon the
same principle that a creditor, in the collection of his debt, instead
of proceeding against the surety, may avail himself of any equities
or securities in the hands of, or contracts or promises made by, the
principal, for the protection of his surety. 8o, here, when the de-
fendant made its promises to assume the debt, it became the prin-
cipal, A. & C. its sureties, and its promise an available asset or
contract which plaintiffs, as creditors, can enforce by direct action
against defendant. This promise, however, not being made to nor
accepted by plaintiffs, so far as appears, no contract or privity
exists between them and defendant company, and they can have
no legal rights against it. Such is certainly the rule maintained
by the supreme court. Keller v. Ashford, 133 U. 8. 610, 10 Sup. Ct.
Rep. 494. Although this case was before referred to, in the rul-
ing upon the first hearing of these questions, in support of the
view then taken, plaintiffs’ counsel still repeatedly insist in their
briefs, and cite state authorities, as they say, ad nauseum, that a
legal action may be pursued. In Xeller v. Ashford the facts
were that the grantee had accepted a deed containing a provision
making it “subject, however, to certain incumbrances now resting
thereon, payment of which is assumed, by said party of the second
part;” and the court, upon page 620, 133 U. 8., and page 496, 10
Sup. Ct. Bep., says:

“Upon the question whether the mortgagee could sue at law, there is no

occasion to examine the conflicting decisions in the courts of the several
states, because it is clearly settled in this court that he could not.”

Counsel, in their last briefs, do not say this authority was before
misconstrued, but simply claim the contrary, and cite state deci-
sions in support of such claim. A clear understanding that this
court aims to be governed by the authority of the supreme court
and not by conflicting rulings of the state courts, may save much
labor. 'Without further remark, it is held that plaintiffs cannot
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maintain in this: coirt their action in its presént form, but, if It
is-not.for other reasons barred, their pleadings must be reformed.

4. It only remains to determine the effect of the former action
upon- this, and let us not lose sight of the real question. It is
not whether the mortgagee may not have a judgment against the
grantee.for the deficiéncy remaining after a foreclosure sale, the
affirmative .of which is 80 frequently asserted in general terms by
counsel, ‘but it is whether such judgment must be taken in the
foreclosure proceedings, or may be in a subsequent, separate, dis-
tinet;: action. . These parties having all beén in court, where plain-
tiffs had the right to take against defendant company what they
now aski—a. deficiency judgment,~-and having there waived, or
at least heglected to demand, such right, ought they not to be now
precluded? - Upon general principles, this would be so. Their
former.action was in equity, which is a grave reason why all mat-
ters conmnected therewith -gshould there have been determined, for
it is thé just rule of a court of chancery that, having charge of a
cause; it - will determine all issues, including legal rights and in-
terests. :That court does ‘not tolerate a multiplicity of actions,
where all pertinent issues. can be disposed of in one. While aim-
ing to mete out justice to all parties having any interest in the
subject-matter, it also grants them rest from further litigation.
Moreover, a judgment is a bar to another action between the same
parties;; not only as to those matters specifically determined by it,
but also as to all those that might have been. It is clear that, in
the former action, plaintiffs could, under the Idaho statute, to be
hereinaftér referred to, have had what they now ask. It was said
by Mr. Justice Kent in La Guen v. Gouverneur, 1 Johns. Cas. 504,
that:

“HEvery person is bound to-take care of his own rights, and to vindicate
them in due seaton, and In proper order. This is a sound and salutary princi-
ple of law. Accordingly, if a defendant, having the means of defense in his

power, neglects to use them, and suffers a recovery to be had against him
ina competent tribunal he is forever precluded.”

- Bo, here, if the plaintiffs did not avail themselves of the oppor-
tunity under their control, why should they not be forever pre-
cluded? But :counsel repeatedly urge that this claim is not to
be considered in' connection with the former action; that it is a
simple debt which defendant agreed to pay, and is entirely inde-
pendent of that action, or what was involved in it; that such action
is not to be cons1dered at all, further than to learn what is left un-
paid of the original debt;. ‘that the result of that action was simply
to give defendant a credlt on its debt, as you would-indorse a credit
upon any obligation, leaving open the right to sue for the balance.
‘What was involved in ‘and determined by that actioh? The court
could not order the foreclosure of the mortgage without first find-
ing the existence of a debt secured by it. The debt is the chief
basis of the action. + Without it, neither the mortgage can exist,
nor suit on it be maintained. The debt must have been adjudi-
cated, and upon proper evidence of its creation and existence, and
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Yie debt now sued upon was a part of the same debt involved and
<onsidered before. No ipse dixit, that this is a separate-claim,
«an divorce it from ‘the original debt as independent thereof, or
from consideration, as not involved in the former action. Notw1th
standing those general principles which generally prevent a multi-
plicity of actions, a different practice had, under the old rule, ob-
tained in enforcing the collection of debts secured by mortgage.
Under the common law the three separate actions of foreclosure,
debt, and ejectment were allowed; and, independent of statute,
a party could not unite with a foreclosure action a prayer for a deﬁ
ciency judgment, but was compelled to pursue his remedy by two
actions. This system has long been so abolished, in most jurisdic-
tions, that a deficiency judgment may now be had in the foreclosure
proceedings.

It would seem that under the rule, to prevent multiplicity of suits,
a party should do in one action all the law permits; that under
such statutes the deficiency judgment should be docketed in the
foreclosure action; and while this seems almost the universal prac-
tice now, under those statutes, yet some of the states have held
that separate actions may be maintained, but none that they must
be. Counsel’s query whether, in United States courts, they must
not be separate, is answered in the negative by the ninety-second
equity rule. Whether, under those state statutes which simply
permit the entry of a deficiency judgment as a part of foreclosure
proceedings, two separate actions may be maintained, or that liti-
gantg should be limited to one, is not, in my view, for determina-
‘tion here. Section 4520, Rev. St. Idaho, adopted from the Code
of California, has moved a step beyond all others on this subject.
It not only says that a judgment for a deficiency after sale under
foreclosure may be docketed, but it also declares that “there can be
but one action for the recovery of any debt, or the enforcement
of any right secured by mortgage upon real or personal property,
which action must be in accordance with the provisions of this
chapter,” which is followed by the direction that “in such action
_ the court may” order the sale of the incumbered property, and if,
upon return of the order, a deficiency exist, docket judgment there-
for. This statute not only says there shall be but one action, but
also that that one action shall be according to the provisions of
the statute, and the stéps to be taken in such action are there clearly
defined. When it is borne in mind that all these remedial statutes
were for the purpose of alleviating the expenses and annoyances
of litigation, and that under some prior statutes of other states,
permitting a full determination in one action, some of the courts
still held that the prosecuting of two might continue, it would
seem that it cannot be doubted that the legislature, through the
provision that there can be but one action, designed to absolutely
prevent conservative courts from perm1tt1ng more. Such, I, think,
is the construction given this statute by the courts of Callforma
and Idaho, and their construction this court must follow. Bank v.
Williams, (Idaho,) 23 Pac. Rep. 552; Ould v. Stoddard, 54 Cal. 614;
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Bartlett v. Cottle, 63 Cal. 366; Biddel v. Brizzolara, 64 Cal. 354,
30 Pac. Rep. 609;. Brown v. Wllhs, 67 Cal. 235, 7 Pac. Rep. 682;
Hall y, Arnott, 80 "Cal, 348, 22 Pac. Rep. 200; and Barbieri v. Ramelh,
84 Oal 155, 23 Pac. Rep. '1086. Plaintiffs’ counsel, in the citation
of ﬂuthontles, do so, apparently, regardless of the statutes under
which:they are made, and as they cite some of the above as sup-
porting their view, a further notice of some of them seems demanded.

In 23 Pac. Rep, the defendant was the surety of the maker of a
note, who, to secure him, gave to the payee a mortgage on realty.
The payee then ass1gned the note and mortgage to the plaintiff,
who brought an action against defendant for a personal judgment,
The Idaho court dismissed the action, and, while the direct ques-
tion here. was not there involved, it was held the statute must be
followed, and cited California decisions. In 54 Cal. it appears a
personal judgment had been recovered in Ohio on a note secured
by. mortgage on realty in California, and execution returned nulla
bona, whereupon the foreclosure action was commenced. The court
clearly held that but one action could be permitted, and that the
brmgmg of .one is the waiver of the other; that the object of the
statute is to.avoid a multiplicity of suits, and thus to change the
old rule allowing a suit of foreclosure, and a separate one on the
debt. This case has not been overruled, but has since been re-
ferred to with approval by.that court. In 64 Cal. 358, 30 Pac. Rep.
609, it is said that “under our Code an independent action at law
cannot be. mamtamed for a debt, whatever its form, secured by
mortgage.” But, without reviewing further the abovecited cases,
it may be remarked that, while in none.of them the facts are just
as in this,case, yet in all whether it be a second action, or one for
personal judgment, the same conclusion is reached, —that but one
action can be had in suchcases, which is that of foreclosure, with
the right to docket therein any judgment for a deficiency after sale.
Counsel cite. Mauge v. Heringhi, 26 Cal. 577, but do not mnote the
fact that it was.an action upon a balance due after sale of Pledged
property pursuant to a common:law mnotice. Certainly, in such
cases, action for deficiency -could be had, for the simple reason that
no action had been before had, and the court said that the action
“j3 wholly unaffected” by the ltatute in question. Many citations
are made by plaintiffs’ counsel, including numerous Michigan cases;
but, after careful exammatlon, if any of them discussed or decided
the question involved in this action, it is overlooked. Moreover,
the Michigan statute under which all the decisions there were
made only provides that “the court may decree payment of the
balance of such debt remaining unsatisfied after the sale of the
mortgaged premises,” and has not the provmon of our statute,—
that there can be but one action. It is unnecessary to consider
the effect of the pendency in the supreme court of the state of
the foreclosure action, for it must be held the plaintiffs cahnot
maintain this action. It is therefore ordered that the complaint
be dismissed.
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In re O’'NEAL et al.
(Circuit Court, N. D. Alabama, 8. D. June 19, 1893.)

CPFICE AND OFFICERS—REMOVAL—POWER OF PRESIDENT—PRESUMPTIONS.

The removal of a district attorney and marshal was ordered by the
president during a vacation of the senate, and before the expiration of
the four-years term for which they were appointed, but they refused to
surrender their offices. Subsequently, on the assembling of the  district
court, the new appointees to these positions presented commissions, signed
by the president and attorney general, and demanded recognition. Held,
that the court could not in this informal manner pass upon the question
whether the president has power, in vacation of the senate, to remove
officers whose terms have not expired, but, until the question was deter-
mined by a direct proceeding for that purpose, would presume that the
executive had acted within his constitutional power, and would recognize
the new appointees.

Recently, during the vacation of the senate, the president removed
Levi E. Parsons, Jr., and A. B. Nininger, respectively district.at-
torney and marshal for the northern district of Alabama, and
jssued commissions to Emmett O’Neal and J. V. Musgrove as their
successors. The former declined to surrender their offices, and,
the district court having convened pursuant to an adjournment
of the March term, the question arose as to whom it would recog-
nize as the proper incumbents.

J. A. W. Smith, for L. E. Parsons.

D. D. Shelby, for A. R. Nininger.

Thos. R. Roulhac, for Emmett O’Neal.
Loudon & Tillman, for J. V. Musgrove,

BRUCE, District Judge, (orally.) The conclusion seems to be a
clear one. The question has been argued, to some extent at least,
as if it were whether, in cases like these, the appointment being
for four years, the president of the United States has power, in
vacation of the senate, to remove an officer before his four years
have expired. That question is not before the court now. It
could be made only in some formal proceedings, recognized by law
as a mode in which such questions could be raised and decided.
This is not such a case. It is not even a motion; nothing like a
quo warranto proceeding. This is the day to which the March
term of this court was adjourned. Causes on the criminal
docket are to be called for trial, and the judge of the court
must recognize some one as entitled to speak for the United States,
and some one to act as the executive officer of the court. Mr.
(’Neal and Mr. Musgrove present commissions respectively as dis-
trict attorney and marshal, signed by the president of the United
States and the attorney general of the United Statel, and under the
seal of the department of justice.

Is any effect to be given to these commlssmns? And are they
now, in this hearing, to be held void, on the ground, as it is claimed,
that the condition of the law on the subject is such that the presi-
dent of the United States has no power to make these appointments?
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Courts must proceed in an ordinary manner, and will not presume
that the departments of the: government will act otherwise than in
accordance with their. powers and duties. .= Acts of the lawmaking
power of the government are presumed to be within the constitution-
al powers of the congress until the contrary is shown to the courts
in some formal and proper mode recognized by the law of proceedings
in.the courts. It is not less so in regard to the executive depart-
ment of the government, and on this hearing it must be presumed
that the president acted; in making these appointments, in accord-
ance with the constitutions and laws:.. The department of justice
is a depidrtment of the governmnent of the United States recognized
by law, and the attorney general of the United States is at the head
of the department, and district attorneys and the United States
marshals are under his order and direction. How can it be main-
tained that the district attorney and marshal are in the actual
possession of the offices they claim when they are acting in opposi-
tion to the orders and directions of the attorney general of the
United States? The new appointees to the offices of district at-
torney and marshal whose names are in the commissions they bear
and present here are recognized on this hearing as the persons enti-
‘tled to represent the United States in their respective offices. Other
questions have been argued, but it is not deemed necessary to discuss
them. :

AMERICAN STEAM BOILER INS. CO. v. CHICAGO SUGAR RE-
FINING CO. .

(Oquult Court of Appeals, Seventh Circuit. October 13, 1892.)
No. 34.

1, INSURANCE AGAINST ExXPLOSIONS—CONSTRUCTION OF POLICY.

A steam boiler insurance company that had no power to insure against
fire issued a policy insuring “against explosion and accident and against
loss or damage resulting therefrom.” On the back of the policy was a
covenant that no claim should be made under the policy ‘“for any loss
or damage by fire resulting from any cause whatever.” Held, that the
company was not liable for loss caused by fire.

2. SamE—ILo088 BY FIRE.

A small fire broke out in the insured building, and continued for three
‘days, though apparently extinguished each day. On the third day ef-
forts to put out the fire resulted in bringing it in contact with a cloud
of starch dust, which ignited and exploded, demolishing the building,
which then hurned up. Held, that the insurance company was not liable,
since the explosion was merely an incident of the fire. 48 Fed. Rep. 198,
reversed. '

- In Error to the Circuit Court of the United States for the Northern
District of Illinois. ‘ : _

Action by the Chicago Sugar Refining Compaby against the
American Steam Boiler Insurance Company upon a policy of in-
surance. Plaintiff obtained judgment. 48 Fed. Rep. 198, De-
fendant brings error. Reversed.

Statement by BUNN, District Judge.



