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Counsel for tlle interyenersare very anxious that the court should
dispose of the question of their right to intervene as judgment
creditors against the fund in this case. This is a very interesting
question, and, if the court had more time at its disposal, I would be
glad to consider and decide fully this question; but it is well
enough to call attention to a few generalprihciples which may
throw some light upon this question. In the Lottawanna Ca,se,
20 Wall. 201, the supreme court of the United States held:
"Beyond doubt, maritime liens upon the property sold by the order of the

admiralty court follow the proceeds; but the proceeds arising from such a sale,
if the title of the owner is unincumbered, and not subject to any maritime
lien of any kind, belong to the owner, as the admrralty courts are not courts
of bankruptcy or of insolvency, nor are they investedwi1Jb. any jurisdiction
to distribute such property of the owner, any more than any other property
belonging to him, among his creditors. Such proceeds, if' unaffected by any
lien, when claims upon the fund are discharged, become, by operatIon
of law, the absolute property of the owner."
The. consideration for the judgment which the interveners set up

in this case is not disclosed in their petition, but I assume that it
was not a maritime lien, or it would have been so averred. It is
not even, I assume, a claim against the respondent, which was rec-
ognized as a lien under the laws of Ohio, and which this court might
enforce in a proceeding in admiralty; otherwise, that would have
been so averred. I assume, therefore, that it is a judgment against
the libelant, which is justly due, and purely a proceeding in per-
sonam. The most that this court could do, under such conditions,
would be to hold the fund here, and distribute the same according
to the priority of the' liens, as might be established by proof. It
certainly would not transfer this fund to another court, to be, there
distributed as an insolvent or trust fund.
As before stated, and for the reasons stated, I do not propose

now to determine finally whether the interveners have such a lien
as would entitle them to ask for any part of the proceeds in the
registry of the court in this case. In view of the principles es-
tablished by the supreme court in the Lottawanna Case, the claims
against the libelant, set up in the intervening petition, not being
maritime liens, and the proceedings being purely in personam, it is
questionable whether counsel for the interveners has brought him-
self in such a relation to the fund in this case as would authorize
this court to pay over any part of the same to said 'interveners,
against the protest of the libelant. The court can marshal the
fund in the registry only between lienholders and owners. The
Edith, 94 U. S. 519.

THE MINNIE SMITH.
QUEBEC STEAMSIDP CO. v. THE MINNIE SMITH.

(CIrcuit Court of Appeals, Second Circuit. August 1, 1893.)
AND SAIL-CONFLICTING EVIDENCE.

The steamer C.. on a course S. by E. on the open sea, sighted the
schooner M., sailing on a course N. by W.% w. On behalf of the steamer,
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,hel" second officer testified that the schooner was sighted at 4:20 A. M.,
two miles distant, without lights; that no change of course by the
steamer seemed necessary; that when next noticed, 10 minutes later, abouttwo steamer lengths from the C., the schooner suddenly altered her
COUl'Ille'to N. E., across the steamer's bows, whereupon the C. put her
helm.'hard aeport,turnlng ,about 20 degrees, and reversed her engines at full
spee4. : Testimony ,on behalf of the schooner was very full, to the effect
tb4f both herl1ghts were In good' order and burning; that the steamer's,
wlIhe light was first seen about half a point on the starboard bow; that
both colored lights were seen at a distance of two miles; that the

course wall then chllllged to N. N. W., so as to show only the
light; that the steamer from this time was sheering about,

sbowlng each colored light alternately; that the schooner'S mate, becoming
alarmed, summoned the captain on deck, and at the distance of one-
quarter, of a mile fired, a shotgun, whereupon the steamer suddenly
chaJ:lgedher course to port, and l;1le vessels collided. The port ,bOW of
the'steamer struck the port quarter of the schooner at an angle of five

"Bel&, that the preponderance of evidence showed the steamer
alone was in fault.

" :Appeal from the Dishict Court of the United States for the
Southern District of New York. Affirmed.
Wilhelmus Mynderse,. for appellant.
W. W. Goodrich, for claimants and libelees.
B¢fore WALLACE, LACOMBE,and SHIPMAN, Circuit Judges.

Circuit Judge. This is ali appeal lrom a decree
of the district court for 'the southern district of New York, which
rlismissed" the libel of the Quebec Steamship Oompany, of
the I!lteli:ri1ship Caribbee, against the schooner Minnie Smith. to
recover damages for a collision between said vessels in the Atlantic
ocean! "about 330 miles from Bermuda" on April 15, 1891. The
conision, ,took pla,ce about daybreak, the sky being clear, and the
wind blowing moderately from the southeast.
The,Caribbee was on a voyage from New York to the Wcst In-

dies, and tlieMinnie Sniith was bound from San Domingo to New
York. The vessels were two or three miles apan when the
schooner, whose course was N. by W. i W., first sighted the
steamer, whose course was about S. by E. The sailing vessel
was making about 3 or 4 kpots per hour. The speed of the steamer
was about lOknots per· hour.
The theory of the libelant, as stated in 'the libel, and in the

testimony of the, second officer of the Caribbee, who was in charge
of her navigation at the time of the collision, is that the schooner
was sighted about 20 minutes past 4 o'clock, about 2 miles dis-
tant, without lights; that no apparent necessity fora change in
the course of the steamer existed, and none was made; that when
the schooner was next noticed, about 10 minutes afterwards, and
about a couple of steamer lengths from the Oaribbee, she suddenly
altered her course across the steamer',s bow, and headed northeast,
whereupon the Caribbee's helm was put hard a-port, her heading
turned, about 20 ,degrees, and an order was given to reverse the en·
gines at full speed, when the port bow, of the steamer came in col-



THE MINNIE S:M:ITH;. 253

Iision with the schooner, and the latter was struck on the port
quarter. The steamer's position is that there was no necessity
for either vessel to change her course, and that she did not
until she was compelled to do so by the schooner's sudden and in·
excusable attempt to cross the steamer's bow.
The testimony on the part of the sC):lOoner is very full, and is to

the effect that both her lights were in good order and
that the steamer's white light was first seen about half a point on
the schooner's starboard bow; and thereafter, when the vessels were
two miles apart, both colored lights were seen. The schooner's
course was then changed to N. N. W., so that the steamer might
only see the starboard light, and know which way she was going;
that from that time the steaIher was sheering about, showing both
lights, and each light alternately, until the mate, who was in
charge, became alarmed, summoned the captain on deck, and aft·
erwards, when she was distant about one-fourth of a mile, fired
a shotgun to attract her attention; and that at the time of the
gun firing she suddenly again changed her course to port, and the
collision occurred.
The testimony for the libelant does not satisfy the mind that

any vigilant attention was paid by the steamer to the schooner,
(while, in the language of the district judge, "those on board of
the schooner show every evidence of vigilance, alert attention, and
care."
The steamer was watched from the moment that her white light

was first seen. Her singular movements, which brought each
colored light alternately into view, created. anxiety. The captain
was summoned, and the gun was fired in order to arouse the wheel·
man, if he was asleep. The order of events, and the circumstances
which took place on board the schooner, show that at the time
the careless navigation of the steamer justly created alarm, and
now lead to the conclusion that upon the steamer rested the fault
which caused the unnecessary collision.
The witnesses agreed that the port bow of the Caribbee struck

the port quarter of the Minnie Smith, the angle between the port
sides of the two vessels being about five points. How this could
have happened without a change of course by both vessels to the
eastward, which each vessel denies, it is not easy to understand.
We concur with the district judge, who said that "any such change
[of at least five points to the eastward] by either alone, and es-
pecially by the steamer, involves very great difficulty and im·
probability in navigating so as to come into collision." But we
also concur with him in the conclusion that the greatly preponderat.
ing evidence on the part of the claimant "must prevail, and the
steamer held the responsible cause of the collision, even though
the angle of collision were made up in part by some porting of
the schooner in extremis, though the evidence does not warrant that
finding."
The decree of the district court is affirmed, with costs.
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THB G.L. ROSENTHA.tl.

THE m. D. MERRI'rl'.
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!'OSTJIIR I!t G. and THE lit D. MERRrrr.
. .

(Dls1rlct Court, B. D. New York. May3t, 1893.)

lIABrrIQ AGRlliEMENT-TDiIlI: CoNTBACT-BIUtAOR
0"':-IIO>IVISmILITY 'OF CONTRACT.
'Where the owner ot tugs made an· agreementwtow libelant'8· boat
on be, various voyages .• an entire seaso.D/ and entered upon
8U9b c:oIltract, alld afterwards, Ilear the elld ot. the season, wIllfully
abluldoned It, and refused to'take libelant's boat, held, that the tugs were
answerable inl'em t.or the damages attendIng the breach ot con1ract.

In AdmIralty. Libel to enforce lien for breach of oontraot.
Decree for libelants.
, Lamb, Osborne & Petty., for Ubela:pts.
Hyland & Zabriskie, for respondent.

BROWN, DistrictJudge. ·In the spring of 1892, the owner of the
tugs Rosenthal and Merritt contracted to tow the libelants' boat,
the Retsof, during the canaIseason of 1892, between Rochester and
New York, bringing salt from Rochester to New York, or to points
on the lJudson river as directed, at 'the rate of 90 cents per ton
,on all down trips, and to deposit with the libelants $25 on each
roundtrip as a guaranty of good faith; the same to be held by
the until the contract was completed. It was also agreed
that the should be at the eastern end of the canal as soon
as the season opened.
The libel alleges a delay of 10 days in arriving at the canal at

the beginning of the season; the'performance of the contract there-
a.fteruntil November; and that then the respondent willfully aban-
doned his contract and took other boats. A lien is claimed for
the damages.
The evidence does not snfficientlyshow that the libelants actually

suffered·· any damage by the delay in arriving at the canal at the
opening of the season, inconsequence of the crowd of boats in
waiting there. Deposits to the amount of $125 having been made
with the libelants, pursuant to the contract, and the damages aris-
ing from the abandonment of the contract in November being $225,
there remains a balance of $100 with interest, for which the libel-
ants are entitled to a decree, if the action in rem is maintainable.
The claimant contends that the only principle upon which a lien

against the boat is maintainable for her breach of contract, is
the mutuality of the remedy between the ship and cargo; and that


