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United or for the arrest of
person upon a ,Wltrrant issued upon such ,complaint by any

or c()p;lmissioner of any United States court. That
it.isfltillin force, Lcop,sider clear, for thereasons already stated,
together with the provision concerning the hearing

and right of appeal in the event
of a conviction before, the
The motion to dismiss the appeal is accordingly denied.

UNITED STATES v. WONG DEP KEN.
(District CouJ,'t, S. D. California. July 31, 1893.)

No. 431.
1. CHINESJll-GEARY AOT-Btrnri'EN 01l' PnOOJ!'-CONSTITUTIONAL LAW

The provision of the "Geary Act"'b!fMaY 5, 1892, § 3, (21 Stat. 25,)
tllrowlng upon a pelilon accused of being unlawfully in the United
states the burden of is not incQllfiict with tJ:!,e federal constitution.
In re Si!ffl ,Lee, 54 Rep. 334, approved.

2. SAME-GJIi,&,Ry AOT-DEPORTATION-CONS'l'ITUTIONAL LAW.
The deportation under the Geary act of May 5, 1892, (21 Stat. 25,) of
aChQIese person ,adjudged by a commissioner to be unlawfully in the
United States, is not a lluIDshment for crime, within the meaning of the
provlsiQusof .the federal" cqnstitutloll, seCUring to persons a.ccused of
crime,cettaln rights, inclUding trial by jUry. Fong rue Ting v. U. S., 13
Sup; Ct. Rev. 1016, followed; ,

3. LAW- INF.AMOUSCRIME - IMPRISONMENT AT HARD LABOR.
Imprisonment at hard 'labor is a punishment rendering the crime for

which it islnfilcted "infamous," wifuill the meaning-of Const. U. 8.
Amend. 5, providing that no person be to answer for a capital
or otherwise infamous crinie unless on presentment or indictment of a
grand jury.

4. CIlINESE-GEA1tY ACT-IMPRISONMENTAT HARD LABOR-CONSTITUTIONAL LAW,
So mlich of the Geary act of May 5, 1892, § 4, (27 Stat, 25,) as pro-

vides for the imprisoIlfliE>nt at hard lllborof all Chinese persons adjUdged
by a commissioner to be unlawfully in the United States, Is void, undel'
Const. U. S. nrt. 3, § 2, par. 3, and amendments 5 and 6, securing the
right of trial by jury and other rights t() persons crimlbally prosecuted by
the United States.

Proceeding by the United States against Wong Dep Ken, a.
Chinese person alleged to.be unlawfully in the United States. The
commissioner sentenced defendant to imprisonment at hard labor
and deportation. Defendant appealed to this court. A motion to.
dismiss the appeal was denied.. 57 Fed. Rep. 203. The appeal is
now on final hearing. Decree sentencing defendant to deportation
only.
George J. Denis, U. S. ,Atty.
A. B. Hotohkiss, Thoma$ J. Riordaut and Francis J. Thomas, fordefendant. . .'

}Jil!ltrict Judge. This is al?peal .taken by the defend-
ant, a from an order made by a court commissioner
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for this district directing that he be imprisoned at hard labor in
the state prison at San Quentin, and thereafter deported to China.
The proceedings before the commissioner were commenced by the
filing with him of· a verified complaint charging that, after the
passage of the act of congress entitled "An act to amend an act en-
titled 'An act to execute certain treaty stipulations Telating to
Chinese,''' approved May 6, 1882, (22 Stat. 58,) "one Ming Lee Tue
did come into the United States from a foreign place, and, having
come, has remained within the United States; that the said Ming
Lee Tue has been found, and now is, unlawfully within the United
States; and that at all the times herein mentioned the said Ming
Lee Tue was and is a Chinese laborer."
Upon this complaint a warrant was issued by the commissioner,

and the defendant, whose true name was found to be Wong Dep
Ken, having been apprehended, an examination of the charge was
had before the commissioner, who, after examination, found him to
be a Chinese person and a laborer by occupation, and who found
and adjudged him to be unlawfully within the United States, and
therefore ordered:
"First. That said Wong Dep Ken be imprisoned at hard labor for the period

of two (2) days at the state's prison of the state of California, at San Quentin,
in said state of California.
"Second, That thereafter said Wong Dep Ken be removed from the United

States to China; and I order that said deportation of the said Wong Dep Ken
be made from the port of San Francisco, within the limits of the northern
district of California; and I further orner that said Wong Dpp Ken be, and
he is hereby, committed to the United .States marshal for the southern dis-
trict of California .for the purposes aforesaid."

The appeal was taken by virtue of the thirteenth section of the
act of congress entitled "An act to prohibit the coming of Chinese
laborers to the United States," approved September 13, 1888, (25
Stat. 476.) A motion made on behalf of the government to dismiss
the appeal was recently denied by the court, for reasons given in
an opinion filed on June 30th last. 57 Fed. Rep. 203. The appeal
is now for disposition upon its merits.
It appears from the record that the commissioner found from the

evidence adduced before him that the defendant is a Chinese per·
son, and a laborer by occupation; that defendant failed to estab-
lish, by mIirmative proof, to the satisfaction of the commissioner,
his lawful right to remain in the United States; and that he did
not make it appear to the commissioner tll,at he (defendant) is a
subject or citizen of any other country than China. Based upon
these facts, the judgment and order appealed from were given, and
they rest for their support upon the provisions of the act of con-
gress entitled "An act to prohibit the coming of Chinese persons
into the United States," approved May 5, 1892, known as the
"Geary Act," (Stat. 1891··92, p. 25.) The third section of that act
is as follows:
''That any Chinese person or person of Chinese descent arrested under the

provisions of this act or the acts hereby extended shall be adjudged to be
unlawfully within the United States, unless such person shall establish, by
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aftlrmati\'e proof, to the satisfaction of ,such justice, judge,or commissioner,
his right to remain in the United States."

fourth section reads:
"That any such Chinese person or· person of Chinese descent convicted and

adjudged to be not lawfully entitled to be or remain,In the United States
shall be lInpJj:soned at hard labor for a period of not exceeding one year,
and thereafter removed from the United States, as hereinbefore provided."

fa say, as provided by the second section of the act, which
is as follows:
"That any Chinese person or person Qf Chinese descent, when convicted

and ndjup.ged under any of said laws to be not lawfully entitled to be or
remain in the United States, shall be removed from the United States to
China, unless he or they shall make it appear to the justice, judge, or com-
missiouel' .before whom he o:r they are tried that he or they are subjects
or dtlzens of some other country, in wh,tch case he or they shall be removed
from the' United States to such country: provided, that, in 'any case where
such other country of which such Chinese' person shall claim to be a citizen
or subject shall demand any tax as a condition of the removal of such per-
son to t1).at ,country, he she shall be, reJPoved to China."
It will be observed that by the third section of the act of May

5, 1892, the burden of proof of his lawful right to remain in the
United is placed onethe Ohinese person or person of Chinese
descent charged with being unlawfully in this country. No one
questions the power of congress to prohibit the coming into this
country of any class of' foreigners deemed prejudicial to the in-
terests of our people.. Against the '. coming into the country of
Chinese laborers, congress has been legislating for years. The
reason for such legislation is an old story, and need not be re-
peated. But, notwithstanding the enactments upon the subject,
the laws have been evaded in many ways. By false testimony and
concocted evidence the G(lurts have been imposed upon in cases
aln;l.Ost without number, and by sea and land the prohibited class
in large numbers have been smuggled into the country in one
way or another. To prevent all of this, and give effect to its laws
upon the subject, as far as possible, congress deemed it wise by the
provision in question to put the burden of proof of his lawful
right to. remain in the United States on the Chinese person or
person Qf Chinese descent charged with being unlawfully within
their borders. To those not residents of and not familiar with
the Pacinc slope, and not so much subject to the evils intended to
be guarded against by the exclusion acts, "the lines laid down for
their enforcement may," as appropriately and well said by Judge
Severens.)n the Case Of Sing Lee, 54 Fed. Rep. 334, "seem hard;
and because such summary dealings with the rights of persons are
out of the common order to which we are accustomed, and are
liable to prQduce injustice in many cases on account of their sum-
mary expedition and the presumption against the prisoners, they
mayseemse:vere; .but, if the power resides in congress to enact
such provisions, the discretion whether it will do so rests in the
lawmaking power, and the. courts must presume it w.as exercised
upon sufficient reasons." In respect to the provision of the Geary
act putting the burden of proof on those coming within the class
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thus interdicted, I agree with Judge Severens in the case cited, that
there is not only nothing in it violative of the provisions of the con·
stitution of the United States, but, for the reasons given by him,
and in view of the circumstances already referred to and of others
that may be suggested, that the provision in question is not un-
reasonable. He says:
"The person brought before the commissioner is one of a class w]lich, by

the terms of the statute, is obnoxious to its operation. That must appear be-
fore the general jnrisdiction can be exercised, ann since, generally, that class
is interdicted, he can only escape the common lot upon its appearing that he
is not within the general condemnation. The means of showing this are
sumably in his own control. It would be extremely inconvenient, and prob-
ably in most instances impracticable, for the government to bring proof of
the negative fact that the ref,pondent is not within the exemption. Such cir-
cumstances are the basis of the rule of evidence which devolves the burden
on the party who presuwilbly has the best means of proving the fact; but.
whatever the rule which by the common law would be applicable to trials,
It cannot be a1lirmed that in such conditions the legislature cannot prescribe
such a rule of evidence."
That the expulsion from this country of a foreigner who came

into it contrary to its laws, and who was thereby excluded, is not
subjecting him to prosecution or punishment for crime, is clear.
In the late case of Fong Yue Ting v. U. S., 13 Sup. Ct. Rep. 1016,
the majority of the supreme court held that the subsequent ex-
pulsion of Chinese persons who came into the country by invitation
of our government is not the prosecution or punishment of such
persons for crime committed. A fortiori, the expulsion of such
foreigners as entered the country contrary to and in the teeth
our laws is not to prosecute or punish them for crime committed.
It results, I think, that the constitutional, statutory, and common·
law provisions and rules in respect to criminal prosecutions have
no application to the mere expulsion or deportation of such Chinese
persons as came here contrary to and in violation of the laws of the
United States.
But it by no means follows that the political right of the govern-

ment to expel such persons embraces the right to confine them at
hard labor in a penitentiary before deportation. If the imprison.
ment of a human being' at hard labor in a penitentiary is liot
punishment, it is difficult to understand how anything short of the
infliction of the death penalty is. It is not only punishment, but
punishment infamous in its character, which, under the provisions
of the constitution of the United States, can only be inflicted upon
a person after his due' conviction of crime pursuant to the forms
and provisions of law.
"Infamous punishments," said the supreme court In Ex parte Wilson, 114

U. S. 426, 5 Sup. Ct. Rep. 935, "cannot be limited to those punishments
which are cruel or unusual; because, by the eighth amendment of the con·
stitution, 'cruel and unusual punishments' are wholly forbidden, and cannot
therefore be lawfully inflicted, even in casc::; of convictions upon indict-
ments duly presented by a grand jury. By the first crimes act of the United
States, forgery of public securities, or knowingly uttering forged. public se-
<--urities with intent to defraud, as well as trea:!on, murder, piracy, mutiny.
robbery, or rescue of a person convicted of a capital crime, was punishable

v.57F.no.1-14
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:wi.th «leat)).. 'l:(Q!Jt .dther offenses wer¢ iPUD.1shec1 by fine and imprisonment.
pf the punlshment of stealing or falsifying records, fraud-

ti1ently acknowledging bail, larceny of goods, or receiving stolen goods. DIs-
lluallflcatlon to hold office was part of the punishment of bribery; .and those
convicted of perjury or subornation of perjury, besides being fined and
imprisoned, were to stand in the p1110ry for oneh9ur, and rendered incapable
of testifying in any court of the United States. Act April 30, 1790, c. 9,
(1 Stat. 112--117;) Mr. Justice Wilson's Oharge to the Grand Jury in 1791,
3 Wils. Works, 380, 381. By that act, no provision was made,'for imprison-
ment at hard labor. But the punishment of both fine and imprisonment
at hard labor was prescribed by later statutes, as, for instance, by the
nct of April 21, 1806, c. 49,: for counterfeiting coin, or uttering or importing
counterfeit coin; nnd by the act of March 3, 1825, c. 65, for perjury, subor-
nation of perjury, forgery and counterfeiting, uttering forged securities or
counterfeit money, and other grave crimes. 2 Stat. 404; 4 Stat. 115. Since the
punishments of whipping and of standing in the pillory were abolished by the
act of February 28, 1839, c. 86, § 5, (5 Stat. 322,) imprisonment at hard labor
has been substituted for nearly all other ignominious punishments, not cap-
ital; and by the act of Ml:lrch3, 1825, c. 65, § 15, re-enacted in Rev. St. §
'5542, any of imprisonment at hard labor may be ordered to be ex:-
ecuted in a state prison or penitentiary. 4 Stat. 118. What punishments
l'lhall becop.sidered as, inft"\',:nous may be atrectec1 by the changes of public
opinion from one age to another. In former times, 1)ei:ng put in the stocks
was not'CMlsidered as necessarily infamous; and by the first jUdiciary act
of the United States, whippillg, was classed with moderate fines and short
terms of .imprisonment·in limiting the criminal jurisdiction of the district
courts to cases 'where no. other punishment than whippi:ng, not exceedin;;t
thirty 'Stripes; a fine not l'iceedlng one hUndred dollars, or a term of im-
prisonment not exceeding Six'Dlonths, is to be 1nfiicted.' Act Sept. 24, 1789,
c. 20, § 9, (1,St"l.t. 77.) But at. the present day either stocks or whipping
might be th0pgllt an infamous punishment. 1)'01.' more, than a century. im-

hard labor in the stat..e prisoJ;l or pen.iteJ;ltiary or other similar
institution has been considered an infamOUS punIshment in England and
America.' 'Among the punlsh1llents'that consist principally in their ignominy,'
Sir William, Blact,stone clolj8es' 'hal'd la,bar, in the house of correction 01'
otherwise,' Brs well as whipping, the pillory, or the stocks. 4 BI. Oomm. 377.
And Mr. Pane, While it n.o; doubtful whether confinement in the
stoclrs or ih the. house of correction is, Infamous, says: ·Punishments. clearly
infamou1'l. are death, gallows, J;)11l01'Y, branding, whipping, confinement to
hard labor, and cropping.' 2 Dane, Abr. 569, 570. The same view has been
fOl'c1bly expressed by Chief Justice Shaw. Speaking of imprisonment In the
state prison, whIch by the statutes of Massachusetts ""as, required to be at
hard labor, he sai,]: "Whether we consider the words "infamous punishment"
ill their popular weaning, or as they nre understood by· the constitution and
laws, a sentence to the l:ltateprison. for any' t<>rm of time, must be con-
siderell as falUn/; within them. The convict is placed. in a public place of
punishment, common to the whole state, subject to solitary imprisonment.
10 have his' h",ircropped, to be clothed in conspicuous prison dress, sub-
jected tohltrd'lahor without pay, to hard fare, coarse and meager food, and
to severe discipline. Some of these a convict in the house of correction is
subject to; but the house of correction, under that· and the various names
of '''workhouse'' aull "bridewell," has not the same chalflCter of infamy
attached to it. Besllll's, the state prison, for any term of time, Is now by
law suhstltuted tor' all the ignominious punishments formerly In use; and,
unless this Is infamous, then there is now no infamous punishment other than
capital.' Jones, v. Robbins, 8 Gray, 329, 349. In the same case, Mr. Justice
Merrick,. while dlssentingfrom the rest of the court upon the question
whether, 'JUdeI.' the words 'the law of the land' in the constitution of
Massachusetts, an indictment by a grand jury was essential to a prosecUtion
for a crlme punishable by Imprisonment in the state priS(}n, and taking II.
position upon that question more accordant with the recent judgment of tilis
C'ourt in Ilurtado v. Oaltfornia, 110 U.S. 516, 4 Sup. Qt. Rep. 111, 292, yet
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concurred with the other judges In holding that such imprisonment at hard
labor was an infamous punishment. 8 Gray, 370-372. Imprisonment at hard
labor, compulsory and nnpaid, is, In the strongest sense of the words, "in-
volnntary servitude for crime,' spoken of in the provision of the ordinance
of 1787, and of the thirteenth amendment of the constitution, by which all
other slavery was abolished."
In the subsequent case of Mackin v. U. S., 117 U. S.352, 6 Sup.

Ct. Rep. 777, the court said:
"We cannot donbt that at the present day imprisonment in a state prison or

penitentiary, with or without hard labOl', is an infamous pnnishment."
Such punishment, as has been said, cannot be inflicted except for

crime committed, and after due conviction thereof. By subdivi-
sion 3; § 2, art. 3, of the constitution of the United States, it is de-
clared that "the trial of all crimes, except in cases of impeach-
ment, shall be by jury."
By the sixth amendment of the constitution it is declared:
"In all criminal prosecutions the accused shall enjoy the right to a speedy

and public trial, by an impartial jury of the state and district wherein the
crime shall have been committed, which district shall have been previously
ascertained by law, and to be informed of the nature and c3JllSe of the accusa-
tion; to be confronted with the witnesses against him; to have compulsory
process for obtaining witnesses In his favor: and to have the assistance of
counsel for his defense."
By the fifth amendment it is provided that:
"No person shall be held to answer for a capital or ot'her infamous crime

unless on presentment .01' indictment of a grand jury, except in cases aris-
ing in the land or naval forces, or in the militia, when in actual service in
titne of war or pUblic danger."
The fifth amendment also provides that:
"No person shall be deprived of life, liberty, or property without due pro-

cess of law."
That portion of section 4 of the act of May 5, 1892, known as the

"Geary Act," providing for the imprisonment at hard labor for a
period of not exceeding one year of any Chinese person, or person
of Chinese descent, convicted and adjudged by a commissioner to
be not lawfully entitled to be or remain in the United States, is,
in my opinion, clearly in conflict with the provisions of the consti-
tution of the United States above cited. I am unable to appreciate
the force of the suggestion made by the district attorney that the
provisions of the federal constitution apply only to citizens of the
United States and to aliens permissively therein, and that its pro-
tections and safeguards cannot be invoked by an alien who came
into and remains in the country in violation of the express laws of
the country. One obstacle in the way of adopting that view ,is
that it assumes the very question to be determined, namely,
whether the defendant did come and remain in the country con-
trary to its laws. But, above and beyond that consideration. the
constitution, which has potency everywhere within the limits of
our territory, covers alike with its protection every human being
within it. I do not unde:mtand that there is anything to the con-
trary in any of the opinions delivered in the case of Fong Yue Ting
v. U. S., supra. An alien who comes into this country against the
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con.se:ij.tof and e+eIi contrary to a law
excluding him, does not thereby become an enemy of our country.
Certainly,so long as he remains within our and so long
as our government remains on terms of peace and amity with the
country of which he is a subject, he must be regarded as a friendly
alien. If such an alien· may be arbitrarily deprived of his liberty,
surely he may be arbitrarily deprived of his property, and even of
his life. Would anyone contend that, if the present defendant
should commit the crime of murder within the United States, the
constitution of these states would not secure to him a trial by jury,
and any and every other right thereby guarantied to any other
person charged with a similar offense? Certainly not. In the
case of. Tayl()r v. Carpenter, 3 Story, 458, which arose in 1844, the
defendant objected to the maintenance of the suit on the ground,
among other grounds, that the plaintiffs were· aliens. But Judge
Story anSwered:
"Be it lIO; put in the couH:s of the United States, undj!r the constitution and

laws, theY entitled, being alien friends, to the same protection of their
rights as citizens. • .,.' 'l'bere is no difference between the case of a citi-
zen and that of an alien fnJ,e;nd where his rights are openly violated."
In the case of Ah Kow v. Nunan, 5 Sawy. 562, Mr. Justice Field,

referring to the fourteenth amendment of the constitution of the
United States, said:
"That amendment, in its first section, declares who are citizens of the

United States, and then enacts that no state shall make or enforce any law
which shall abridge their privileges and immunities. It further declares that
no state shall deprive any person (droppilng the distinotJive term 'citizen') of
life, liberty, or property without due process of law, nor deny to any per-
son the equal protection of the laws. 1.'bis Inhibition upon the state ap-
plies to all the instrumentalities and agencies employed in the administra-
tion of itl:} government, to its executive, legislative, anli judicial departments,
and to the subordinate legislative bodies of counties and mties; and the
equality of Ilrotection thus llSSured to every one whilst within the United
States, from whatever country he may have come, or of whatever race
or color he may be, implielJ not onlY 1Jbat the courts of the country shall
be open to him on the same terms as to all others for the security of
his person or property, the.prevention ol'.redress of wrongs, and the en-
forcement of contracts, but that no charges or burdens shall be laid upon
him which are not equally borne by others, and that in the administra-
tion of criminal justice he f;hall sufi'er for· his offenses no greater or differ-
ent lJllnishrrent. Since the adoption of the fourteenth amendment, congress
has l/:"gislated for the purpose of carrying out its provisions in accordance
with these views. The Statutes, re-enacting provisions of law passed
in 1870, dedare that 'all Persons within the jurisdiction of the United States
shall have. the same right in every state and territory to make and enforce
contracts, to sue, be parties, give evidence, and to the full and equal benefit
of all laws and proceedings for the security of persons and property, as is
enjoyed by w1;litecitizens, and shall be subject to like punishment, pains, pen-
alties, tuxes, lieenses, and exactions of every kind, and to no other.' Section
1977. They also declare that 'every person who, under color of any statute,
ordinance, regulation, custom, or usage of any state or territory,
or causes to be subjected, any citizen of the United States, or other person
within tile jUrisdiction thereof, to the deprivation of any rights, privileges,
or immunities secured by the constitution and laws, shall be liable to the
party injured in an action at law, suit in equity, or other proper proceeding
tor redress.' Section 1979. It is certainly sOmething in which a citizen of the
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United States may feel a generous pride that the government or his country
extends protection to all persons within its jurisdiction, and that every blow
aimed at any of them, however humble, come from what quarter it may,
is 'caught upon the broad shield of our blessed constitution and our equal
laws.' "
The invalidity of that portion of section 4 of the Geary act

providing for the imprisonment at hard labor for a period of not
more than one year of the Chinese person or person of Chinese de-
scent found and adjudged to be unlawfully within the United States
does not, however, affect the deportation clause of the section, nor
any of the othe:' provisions of the act. There is no necessary con-
nection between the deportation of the person and his imprison-
ment at hard labor for one year, or for any less time. The JIncon-
.gtitutionality of an independent clause of a statute does not ren-
der unconstitutional the remainder of the statute.
From the views above expressed, it results that that portion of the

order of the commissioner directing that the defendant be imprisoned
at hard labor in the state prison at San Quentin for two days
should be annulled, and that in all other respects the judgment
and order should be affirmed.
Ordered accordingly.

BAINBRIDGE et al. v. KITCHELL CO.

(Circuit Court, D. New Jersey. July 17, 1893.)

PATENTS FOR INVENTIONS-INVENTION-ANTICIPATION-PICTURE MATS.
Letters patent No. 4;l2,flll, issued May 26, 1891, are for an "improve-
ment in material for picture mats," consisting of a material composed
of a backing or body of soft paper, and a facing of ornamental paper at-
tached thereto and afterwards embossed, the backing, by reason of its
softness, serving as a counter die, thus necessitating the use of but one
die. Held, that the patent is void because of anticipation, and also for
want of invention, in view of the prior state of the art.

In Equity. Suit by Richard W. Bainbridge and others agaill8t
the Kitchell Embossing Company for infringement of a patent.
Bill dismissed.
Edwin H. Brown, for complainants.
H. D. Donnelly, for defendant.

ACHESON, Cir-cuit Judge. This bill charges infringement of
lettel"S patent No. 452,911, dated May 26, 1891, granted to Rkhard
W. Bainbridge, for an "improvement in material for picture mats."
In the specifica1Jion the patentee states that the "improvement con-
sists in a picture-mat material, composed of a backing or body
of soft paper, and an embossed facing attached thereto," and that
''preferably there will be a facing on each side of the soft paper."
He further ,1YS:
"By this improvement I am enabled to produce a material of ornamental

appearance, sufficiently thick to form a mat, and yet of such character as
to be readily cut to the shape requisite for a mat."


