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language of the statute, but made use of a word of much more
wide signification than that used in the statute.
The demurrer is overruled.·

UNITED STATES v. WONG DEP KEN.
(District Court, S. D. California. June 30, 1893.)

No. 437.
CHINESE-ApPEAL FROM COMMISSIONER'S DECISION.

The right of appeal to a dltltrict court, given by Act Sept. 13, 1888, § 13,
(25 Stat. 476,) to a Chinese persoIl by a United States commis-
sioner to be unlawfully in the United States, is not taken away by the
"Geary Act" of May 5, 1892, § 3, (27 Stat. 25.)

Appeal from a Commissioner's Decision. On motion to dismiss.
Denied.
A. B. Hotchkiss, Francis J. Thomas, and Thomas D. Riordan, for

appellant.
George J. Denis, U. S. Atty.

ROSS, District Judge. This is a motion on behalf of the United
States to dismiss an appeal taken by the defendant, a Chinese
person, from an order made by a court commissioner for the dis-
trict directing that he be imprisoned at hard labor in the state
prison at San Quentin, and thereafter deported to China.
The proceedings before the commissioner were commenced by

the filing with him of a verified complaint charging that after the
passage of the act of congress entitled "An act to amend an act
entitled 'An act to execute certain treaty stipulations relating to
Chinese,'" approved May 6, 1882, (22 Stat. 58,) "one 1tIing Lee
Tue did come into the United States from a foreign place, and, hav-
ing come, has remained within the United States; that the said
Ming Lee Tue has been found, and now is, unlawfully within the
United and that at all the times herein mentioned the
said Ming Lee Tue was and is a Chinese laborer."
Upon this complaint a warrant was issued by the commissioner,

and the defendant, whose true name was found to be Wong Dep
Ken, having been apprehended, an examination of the charge was
had before the commissioner, who, from the evidence adduced,
found him to be a Chinese person and a laborer by occupation, and
who found and adjudged him to be unlawfully within the United
States, and therefore ordered:
"1,'irst. That said Wong Dep Ken be imprisoned at hard lab()r for the

period of two (2) day.s at the stat()'s prison of the state of California, at
SllJl Quentin, In said state of California; .
"Second. That thereafter said Wong Dep Ken be removed from the United

States to China; and I order that said deportation of the said Wong Dep
Ken be made froID th<:l port of San Francisco, wdthin the limits of the north-
ern district of California; and I further order that said Wong Dep Ken be,
and he is hereby, committed to the United States marshal for the southern
district of CalIfornia for the purposes aforesaid. It
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The appeal is from. this .order, and is taken by virtue of the
thirteenth section oUlle act of congress entitled "An act to prohibit
the coming of Chinese laborers to the United States," approved Sep-
tember 13, 1888, (25 Stat. 476.)
In U. S. v. Gee Lee, 50 Fed. Rep. 271, 1 C. C. A. 516, it was decided

by the circuit court of appeals for this circuit that such portions of
the aforesaid act of September 13, 1888, as depended upon the rati-
fication of a treaty then pending between the United States and the
emperor of China, but which failed of ratification, never went into
force, but that section 13 of the act was not so dependent, and did
become a law. The same conclusion walil reached in cases reported
in 47 Fed,Rep. 433, (In re Mah Wong Gee,) and 8'(8, (U. S. v. Chong
Sam,}and in 55 Fed. Rep. 59, (U. S. v. Long Hop.) The portion of
that section which is applicable to the present case reads as follows:

'.Q.IlY Chinese person, person of (lliinese descent, found unlawfully
In the United States or its territories, may be arrested upon a warrant issued
upon a complaint, under oath. filed by any party on bebalf of tbe United
StateEl." .by' any justice. jUdge, or commissioner of any United States court,
returnable before any justice, judge, or commissioner of a United States court
or before any Fnitcd States court, Ilnd when convicted, upon a hearing, and
found and adjudged to be one not lawfully entitled to be or remain in the
United States. such person shall be removed from the United States to the
eountry .whence he came. nut any such Chinese. person convicted before a
eorn,missioner of a United States court may. within ten days from such con·
victliOJi. appeal to the judge of the district court for the district,"
The circuit court of appeals, in U. S. v. Gee Lee, supra, further

.held that the phrase "district judge of the district," in section 13
of the act, of September .13, 1888, is equivalent to the words "the
district court for the district." It is not denied by the counsel for
the government that section 13 of the act of September 13, 1888,
became a law, or that the defendant's right of appeal exists, if it
has not been taken away by subsequent inconsistent legislation. It
is contended, however, that that result has beenwrought by the third
section of the act of.congress entitled "An act to prohibit the coming
of Chinese persons into the United States," approved May 5, 1892,
known ,as the "Geary Act," Stat. 1891--92, p. 25. So far from this
latter act repealing any of the provisions of any of the former
acts on the subject, it starts out by enacting:
'''l'hat all laws now in force prohibiting and regulating the coming into this

country of Chinese persons and persons of Chinese descent are hereby con-
tinued in a period of ten years from the passage of this act."
:Its second section declares the country to which such person or

persons, in the event of deportation, shall be sent.
The third section, which it is contended by the government's

attorney repeals that portion of section 13 of the act of September
13, 1888, giVing the right of appeal from the order of the commis-
sioner, merely prescribes a rule of evidence. Its language is:
UThat ,any Chinese person or person of Chinese descent arrested under the

provisions, of this act or the acts hereby extended shall be adjudged to be
unlawfully within the United States, unless such, person shall establish. by
atlirmative proof. to the satisfaction of such justice, judge. or commissioner
his lawful right to remain in the United States."
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This is but placing the burden of proof of his lawful right to
remain in the United States on the Chinese person or person of
Chinese descent so arrested. Even· if that rule be a violation of
any constitutional provision or principle, it would go only to the
validity of the judb'"lllent appealed from, which is not now for con-
sideration. It could not operate to cut off or take away the right
of appeal conferred by an existing provision of law.
The fourth section of the act of .May 5, 1892, prescribes the punish-

ment to be inflicted upon those convicted and adjudged to be un-
lawfully within the United States. It reads:
"That any such Chinese person or person of Chinese descent convicted and

to be not lawfully entitled to be or remain in the United States
shall be imprisoned at hard labor for a period of not exceeding one year.
:md thereafter removed from the United States, as hereinbefore provided."
It was by virtue of this provision of the statute that the com-

missioner adjudged the defendaJ;lt to be imprisoned at hard labor in
the state prison at San Quentin for two days, and to be thereafter
deported to China. To what extent this section of the Geary act
may be a violation of articles 5 and 6 of the amendments to the
constitution of the United States will be for consideration on the
hearing of the appeal, when the question in respect to the validity
of the judgment will arise. Its consideration on this motion would
be out of place.
The remaining sections of the act of May 5, 1892, have no appli-

cation to the present· case. From this brief statement of its pro-
visions it is apparent that there is nothing in it repealing by impli-
cation the provision found in section 13 of the act of September 13,
1888, giving to the defendant the right of appeal from the judgment
of conviction of the commissioner. On the contrary, the Gear.v
act, in its first section, in express terms declares:
"That all laws now in force prohibiting and regulating the coming into

this country of Chinese persons and persons of Chinese descent are hereby
continued in force for a period of ten years from the date of this act."
Among the laws in force at the time of the passage of the Geary

act, as has been seen, was that provision of the act of September
13, 1888, declaring:
"That :my Chinese person or person of Chinese descent, found

in the United States or its territorips, may be arrested upon a warrant is&lW<l
upon a complaint, under oath, filed by any party on behalf of the United
States, by any justice, judge, or commisSioner of any United States court,
returnable before :my justice, judge, or commissioner of a United State!:'!
court, or before any United States court; and when convicted, upon a hear-
ing, and found and adjudged to be one not lawfully entitled to be or remain
in the United States, such person shall be removed from the United States tb
the country whence he came. But any such Chinese person convicted before
a commissioner of a United States court may, within ten days from such con-
viction, appeal to the judge of the district court for the district."
That provision of law is the only provision that I have found in

any of the acts of congress in relation to the exclusion of Chinese
persons and persons of Chinese descent, providing for the filing
of a verified complaint on behalf of the United States charging
a Chinese person or person of Chinese descent with being unlawfully
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United or for the arrest of
person upon a ,Wltrrant issued upon such ,complaint by any

or c()p;lmissioner of any United States court. That
it.isfltillin force, Lcop,sider clear, for thereasons already stated,
together with the provision concerning the hearing

and right of appeal in the event
of a conviction before, the
The motion to dismiss the appeal is accordingly denied.

UNITED STATES v. WONG DEP KEN.
(District CouJ,'t, S. D. California. July 31, 1893.)

No. 431.
1. CHINESJll-GEARY AOT-Btrnri'EN 01l' PnOOJ!'-CONSTITUTIONAL LAW

The provision of the "Geary Act"'b!fMaY 5, 1892, § 3, (21 Stat. 25,)
tllrowlng upon a pelilon accused of being unlawfully in the United
states the burden of is not incQllfiict with tJ:!,e federal constitution.
In re Si!ffl ,Lee, 54 Rep. 334, approved.

2. SAME-GJIi,&,Ry AOT-DEPORTATION-CONS'l'ITUTIONAL LAW.
The deportation under the Geary act of May 5, 1892, (21 Stat. 25,) of
aChQIese person ,adjudged by a commissioner to be unlawfully in the
United States, is not a lluIDshment for crime, within the meaning of the
provlsiQusof .the federal" cqnstitutloll, seCUring to persons a.ccused of
crime,cettaln rights, inclUding trial by jUry. Fong rue Ting v. U. S., 13
Sup; Ct. Rev. 1016, followed; ,

3. LAW- INF.AMOUSCRIME - IMPRISONMENT AT HARD LABOR.
Imprisonment at hard 'labor is a punishment rendering the crime for

which it islnfilcted "infamous," wifuill the meaning-of Const. U. 8.
Amend. 5, providing that no person be to answer for a capital
or otherwise infamous crinie unless on presentment or indictment of a
grand jury.

4. CIlINESE-GEA1tY ACT-IMPRISONMENTAT HARD LABOR-CONSTITUTIONAL LAW,
So mlich of the Geary act of May 5, 1892, § 4, (27 Stat, 25,) as pro-

vides for the imprisoIlfliE>nt at hard lllborof all Chinese persons adjUdged
by a commissioner to be unlawfully in the United States, Is void, undel'
Const. U. S. nrt. 3, § 2, par. 3, and amendments 5 and 6, securing the
right of trial by jury and other rights t() persons crimlbally prosecuted by
the United States.

Proceeding by the United States against Wong Dep Ken, a.
Chinese person alleged to.be unlawfully in the United States. The
commissioner sentenced defendant to imprisonment at hard labor
and deportation. Defendant appealed to this court. A motion to.
dismiss the appeal was denied.. 57 Fed. Rep. 203. The appeal is
now on final hearing. Decree sentencing defendant to deportation
only.
George J. Denis, U. S. ,Atty.
A. B. Hotohkiss, Thoma$ J. Riordaut and Francis J. Thomas, fordefendant. . .'

}Jil!ltrict Judge. This is al?peal .taken by the defend-
ant, a from an order made by a court commissioner


