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tother prQcess, can they correct erroI:'scommitted. in .cases .
.before ,tAAt court. Where a party has. secured to him the right t9

before an appellate cq11-rt c()mpetent to rectify any
to hiaprejudice, ,the. better rule is to remit him

to this remedy, rather than to grant a.writ of habeas corpus. The
pUfPQse. sought to be accomplished ,by. nleans of the writ of habeas
corpllsis not the correction of the' error complained of, but to
cOnlpass '. the' 'discharge of' the petitioner from all further imprison-
ment. In principle, this case comes within the doctrine an·
nouncedby the supreme court in the recent case of Ex parte Frede-
rich, 149 8.70,'13 Sup. Ot. Rep. 793, wherein it is held that, where
the prisoner. has open to him the remedy of a' writ. of error for the
correction of whatever injury may ·have been done by the action
of the triahlourt, he should be put to that remedy, and the. writ of
habeas corpus Should be refused, unless, in the particular case,
special fa.ctsshOuld demand other action.
.Following the ruling in that case, the writ prayed for is refused.

ROBINSON v. GRE.GG.
(Ctrcu1t Court, D. South Oarolina. August 18, 1893.)

1. PLEADING-;-VERIFICATION. . . .
Under the S()uth Carolina practice, requiring a pleading to show what

facts are stated" on personal knowledge, and what on information and
bellef, and aJso requiring the verification thereto to state that the facts
set out in the pleading are true, except as to such facts as llJ.'e stated on
informlltlon and. belief, and that as t<>. these the party belleves them to
be true, the complaint and verIfication must be taken together; and if a
complaint shows distlncUy what allegations are on information and be-
lief, and what from personal. knowledge, a verification stating that the
complaint Is true,of plaintiff's own knowledge, except as to those mat·
ters stated on Information and belief, and as to these he believes it to be
true, Issufiicient.

2. SAME.. . .
A certificate to the verification of a complaint, stating: "Sworn to and

subscribed before me. • • • A.. J. R" Clerk of the Oircuit Oourt of the
United States. • • • By W. H. S., Deputy Olerk,"-and having the seal
of the court attached, is insufficient, In that It purpOrt's to be the act ot
the deputy clerk, rather than that of the. clerk, irrespective of the ques-
tion as to whether or not the clerk has power to administer an oath In a
matter disconnected with the court, or the business thereof.

At Law. Action by W. S. O'B. Robinson against Walter Gregg.
Plaintiff moves for judgment. Denied.
Johnsons & Hanckel, for the motion.
Abney & Thomas, opposed.

SIMONTON, DIstrict Judge. This ease comes up upon a motion to
take judgment for want of an answer. The summons and
complaint were served upon the defendant 17th May, 1893. The
time for answering expired on the rules day in July, (the 3d.) An
answer was tiled and served on the plaintiff's attorneys 29th June,
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1893. The complaint contained several paragraphs. In one or two
of these the facts were stated as on information and belief. In the
other paragraphs the statement was made without qualification.
The complaint had a verification, in the following words:
"W. S. O'B. Robinson, receiver and plaintiff, above named, being duly

f'worn, says that the foregoing complaint is true, of his own knowledge, ex-
cept as to those matters stated 00 information and belief, and as to these he
believes it to be true. Sworn to and subscribed before ine this 16th March,
A. D. 1893. A. J. Reddick,
"Clerk of the Circuit Court of the United States for the Eastern District of
North Carolina, in the Fourth Circuit.

"By Wm. H. Shaw, Deputy Clerk."
The seal of the court is attached. The answer is a general

denial, and is not verified. Under the Code of Civil Procedure in
South Carolina, (section 177,) when any pleading is verified, every
subsequent pleading, except a demurrer, must be verified also. The
plaintiff bases his motion on this section. The defendant insists
that no verification to the answer can be required: (1) Because
the verification to the complaint is not in the form required by the
law and practice in South Carolina; (2) because the jurat is not
properly attested; (3) because, if a verification was originally
needed, it has been waived by the plaintiff.
1. According to the practice in the state courts of South Carolina,

(which practice, in civil cases at law, this court must follow,)
when the verification of a pleading states "that the facts set out
in the pleading are true, except as to such facts as are stated on
information and belief, and that as to these he believes them to be
true," it must be made to appear what facts are stated as of per-
sonal knowledge, and what facts are stated on information and
belief. Smalls v. Wilder, 6 S. O. 402; Hecht v. l!'riesleben, 28 S. O.
181, 5 S. E. Rep. 475; Burmester v. Moseley, 33 S. C. 254, 11 S. E.
Rep. 786. But this need not be shown in the verification. The
whole complaint and the verification must be taken together, and
when the body of the complaint shows distinctly what allegations
are on information and belief, and what from personal knowledge,
the requirements of the law are satisfied. The paragraphs of this
complaint made this distinction. 'l'he objection to the form of
verification is overruled.
2. The next objection is as to the certificate to the verification.

It purports to be taken before the clerk of the United States c'ircuit
court of the eastern district of North Oarolina, and is signed in the
name of the clerk, by his deputy. Grave doubts are entertained as
to the power of the clerks of the circuit courts of the United States
to administer oaths generally; that is to say, in matters totally dis-
connected with their courts, and the business thereof. No express
authority can be found for it. Be this as it maY,-and the point is
, not passed upon,-there is an objection to this certificate which
seems insuperable. When an officer is authorized to administer an
oath to be used elsewhere, it must appear that the affiant came in
person before the officer. 'fhis is "for identification, that he is the
person who really takes the oath. It must also appear that he
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was duly aworn; and when the affiant subscribes, or should sub·
scribe, the oath, it must appear that he did subscribe it. The
evidenceot these three essentials is the language of. the officer, and
its credibility and authority depend wholly upon his official position
and character, and the responsibility thereto belonging. In the
present instance we have nothing of the kind. Some one else
than that the affiant came before the clerk, and
was presumably by him, and subscribed the oath. This
statement cannot bind the clerk, and is but secondary evidence
of the facts stated. In fact, the most probable conclusions are
that theaftiant did not come before the clerk, was not sworn by
the clerk,and that the affiant did not subscribe the oath ,before the
clerk; that all these were done before the deputy. But the eel"
tificate does not say so. We are left to conjecture, and this is not
sufficient. '
This conclusion renders unnecessary the discussion of the last

ground. The motion is refused.

•

BEOKER v. BALTIMORE & O. R. 00.

(Olrcuit Court, D. Indiana. July 19, 1893.)

No. 8.749.

1. :MASTER AND SERVANT-FELLOW AND BAGGAGE MAS-
TER.
In Indiana a brakeman on a freight train Is considered the coservant ot

the coIl.ductor of another train, through whose negligence a colllslonoc-
curs. Kerlin v. Railroad 00., 50 Fed. Rep. 185, followed.

2. SAME.,-FllIDERAL OOURTS-FoLLOWING STATE DECISION.
The control of the relation of master and servant is reserved to the

stateS, and federal courts, When administering state law upon this sub-
ject, should follow the decisions of the state courts. Kerlin v. Railroad
00., 50 Fed. Rep. 185, followed.

At Law., Action by John P. Becker, administra.tor, against the
Baltimore ,&, Ohio Railroad Oompany, to recover damages for the
alleged wrongful death of his intestate while in its employment.
On demur-reI' to the complaint. Demurrer sustained.
L. W. Welker and Wm. L. Taylor, for plaintiff
J. H. Collins, for defendant.

BAKER, District Judge. The defendant demurs to, the second
and third paragraphs of complaint for the reason thatneither of them
states fact!iJ sufficient to constitute a cause of action. The plaintiff's
intestate was employed by defendant as a brakeman on one of its
freight trains, and was killed by the carelessness and negligence
of the conductor and other employes of defendant in charge of and
operating one of its passenger trains, which, by their carelessness;
came into collision with the former. This case presents the precise
question raised and decided in Kerlin v. Railroad 00., 50 Fed. Rep.


