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who are simply coworkers with him in it.” He assumed and was
paid for the risks incident to each.

I conclude by again quoting from the opinion of Mr. Justice
Brewer:

“Bach is equally with the other an ordinary risk of the employment. If he
is paid for the one, he is paid for the other; if he assumes the one, he as-
sumes the other.” “Therefore, so far as the matter of the master’s exemption
from lability depends upon whether the negligence is one of the ordinary
risks of the employment, and thus assumed by the employe, it includes all
coworkers to the same end, whether in control or not.”

The verdict must be set aside and a new trial awarded.

BOARD OF COM’RS OF KINGMAN COUNTY v. CORNELL UNIVERSITY.
(Circuit Court of Appeals, Righth Circuit. July 10, 1893.)
No. 234,

1. RamLroap CoMpaNiEs—MuniciPaL A1D—CouNTY BOoNDS—VALIDITY.

A county, with geneéral powers to lend its credit in aid of railroads,. ls-
sued bonds in exchange for the stock of a railway company on condition
that the company build a railway of standard gauge through the county,
whi¢éh condition was subsequently fulfilled. In making this issue, all
formalities required by law were complied with. Held, that the county
could not set up the defense of ultra vires, in an action on the bonds,
merely because the railway company was authorized to build only a
narrow-gauge railroad.

2. SaME—REciTaALs—Bona FipeE HOLDER.

County bonds bore on their face reeitals that they were issued to a
certain railway corporation in payment of a subscription for stock, made
by virtue of a certain act of the state legislature, (cited by title and
date,) and acts amendatory thereof; ‘the provisions and requirements of
said acts, and the conditions precedent necessary to the subscription afore-
said, and the lawful issue of this bond, having been in all respects fully
and completely complied with and performed.” Held, that the defense of
ultra vires was not available in an action on the bonds, as against a bona
fide purchaser for value on the faith of the recitals, and without. notice
that the corporation was authorized to construct only a narrow-gauge road,
and that the bonds were issued on condition that the road should be, as
it in fact was, of standard gauge.

8. SaAME—PowrR oF COUNTIES UNDER KANSAS STATUTE

Act Kan. March 3, 1877, § 2, (1 Gen. St. Kan. 1889, pp. 456, 457,) em-
powered counties to issue bonds to aid in the construection of narrow-
gauge railways to the amount of $4,000 per mile, and to exchange them for
second mortgage bonds of such railways. Section 3 provided that the act
should not be construed to repeal or change any then existing law au-
thorizing counties to issue bonds in aid of railroads. Prior to the passage
of this act, counties were empowered to issue bonds in aid of railways ir-
respective of the gauge, but could not make such issue in exchange for
second mortgage bonds. Held, that the act of 1877 did not take away the
pre-existing power of counties to issue bonds in aid of railways.

In Error to the Circuit Court of the United States for the Dis-
trict of Kansas. :
At Law. Action by Cornell University agamst the board of com-
missioners of the county of Kingman, Kan.,, to recover upon certain
railroad aid bonds of said county. Judgment was glven for plam-
tiff. Defendants bring error. Affirmed. :
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. Statement by Thayer, District: Judge:
'lhis is a suit on railroad aid bonds, which were issued on August 2, 1886
man . county, Ka.n to the amount of $125,000. The bonds contained
the allowing recitals: ’J‘his bond s redeemable and payable after ten years.
at the option of the board of county commissioners of said county, atter
twelve months’ notice to the holder:hereof, and is one of a series of one hun-
dred and:.twenty-five bonds ¢f like tenor, date, and amount, numbered frora
1 to :125:.inclusive, issued to the Denver, Memphis and Atlantic Railway, a
corporation;of the state of Xainsas, in full payment of a.subscription by the
clerk of 'said Kingman county for and in behalf and in the name of said
county of Kingman, for two hundred and fifty shares, of five hundred dol-
lars each, of the capital stock of said railway corporation; said subscription
to stock, and-issue of bonds in payment thercof, being made under and by
virtue of authority conferred by a certain act/ of the legislature of the state
of Kansas, entitled ‘An act to enable counties, townships, and cities to aid
in the construction of railroads, and repeal section eight of chapter thirty-
nine of the Laws of 1874," approved February 25, 1876, and by the acts of
the state leglslature amendatory thereof and supplemental thereto, the pro-
visions and reguirements of said acts, and the conditions precedent necessary
to the subscription aforesaid, and the lawful issue of this bond, having been
in all respects fully and completely complied with and performed.”

Laws that were in force in the state of Kansas at the time the bonds in
suit were Issued, and which are referred to In the bonds, empowered any
organiZed county of the state of Kansas to subscribe to the capital stock of
any railroad company constructing or proposing to construct a railroad
through or “fnto the county, and. to issue bonds In payment for the stock so
subseribed, provided that two'fifths of the resident taxpayers of the county
first pétitioned the board of county commissioners to call an election to de-
termine if aid in such form should be extended, and provided, further, that
at such eleétion two-thirds of the votes cast were in favor of granting such
aid.

The Denver, Memphis & Atlantic Rajlway, in whose favor the bonds in
suit were lssued first filed articles of incorporation under the gereral incor-
poration liws of the statz of Kansas relative to the formation of railway
corporations on October 11, 1883, In the original articles of Incorporation
the company was styled, ‘“The Denver, Memphis & Atlantic Narrow-Gauge
Railway,” and the articles stated that it was organized, “to construct and
operate 4 narrow-gauge railway and telegraph line between the citles of
Denver, Colorado, and Memphis, Tennessee.” On November 12, 1884, the
stockholdets ‘of “said  company,” by ‘a resolution duly adopted, changed the
name of thée ‘company to “The Denver, Memphis & Atlantic Raflway,” and a
copy of such resolution wag filed with the secretary of state for the state
of Xansas on November 17, 1884,

On March 11, 1885, the requisite number of taxpayers of Kingman county
{to wit, two-fifths) petitioned the county commissioners to call an election to
vote upon & proposition that the county subscribe for 250 shares of the cap-
ital stock ¢f the Denver, Memphis & Atlantic Railway, and in payment there-
for issue bonds of the county to the amount of $125,000. The conditions con-
tained In the proposition were as follows: “That the aforesaid Denver,
Memphis & Atlantic Railway Company shall construct a good substantial
railroad of standard gauge, with steel rails, and fully equipped to handle
all business offered, and shall enter said Kingman county near the southeast
corner, and run:.northwesterly: via the city of Kingman through said county,
and leave it near: the northwest corner, with a freight and passenger depot
and side tracks for the convenient handling of freight, within half a mile of
the intersection of Maine and Sherman streets in said city of Kingman, and
at such otlier points along the line of said rajlway in said county as will
accommodate the shipping interests adjacent and tributary thereto. The
aforesald railway company shall commence work on their line of rallway
within. nine months, and shall have it completed. and in operation by lease
or otherwise, to furnish a competing line to the city of Kingman, within
eighteen months from the date of this election and through the county within
two years from said date.” e
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At an election duly called and advertised and held on April 14, 1885,
the proposition aforesaid was accepted by the requisite majority of two-
thirds of the votes cast, and thereafter the railroad was duly completed and
put in operation in accordance with the terms of the proposition. The bonds
were delivered to the railway company some days subsequent to August 2,
1886, and thereafter, for some three years, the county paid the Interest there-
on as it accrued.

At a meeting of the stockholders of the aforesaid railway company held on
Jannary 20, 1886, amended articles of incorporation were adopted, which were
on February 2, 1886, filed in the office of the secretary of state for the state
of Kansas. Such amended articles appear to have been adopted to remove
all doubt of the company’s right to construet a standard-guage road, instead
of a narrow-gauge road, as at first contemplated. In the amended articles of
incorporation, the clause in the original articles relative to constructing a
narrow-gauge road was omitted, and in lieu thereof it was stated that the
road proposed to be built. and then being built, was a standard-gauge rail-
road. It was further recited in the articles that such change in the plan of
construction had been authorized by a resolution of the stockholders at a
meeting held by them on September 26, 1885, and that since the latter date
the company had been engaged in building a standard-gauge railroad on the
route as originally laid out.

An act passed by the legislature of the state of Kansas on February 3,
1886, entitled “An act in relation to railway corporations, and authorizing
and confirming change of gauge in certain cases, and municipal aid in such
cagses,” (1 Gen. St. Kan. 1889, p. 478) contains the following provision.
among others: “Sec. 3. If before the passage of this act any such railway
corporation by vote of its stockholders shall have changed the gauge of its
track from narrow gauge to standard gauge, and shall within sixty days
after the passage of this act, by its secretary and under its corporate seal,
certify to the secretary of state the form of such change and the date thereof,
such change is hereby ratified and affirmed, and shall have the same force
and effect as if made after the passage of this act.”

Pursuant to the foregoing section of said act, the secretary of the Den-
ver, Memphis & Atlantic Railway on February 8, 1886, filed with the secre-
tary of state a certificate showing that on September 26, 1885, the gauge of
that company’s road had been changed from a narrow to a standard gauge
by a vote of its stockbolders.

By an act passed by the legislature of the state of Kansas on March 3,
1877, (1 Gen. St. Kan. 1889, pp. 456, 457,) it was provided, in substance, in
the first section, that any railroad dwly organized for the purpose of build-
ing a narrow-gauge railroad might issue bonds to the amount of $10,000 per
mile, $6,000 thereof per mile to be first mortgage bonds, and the residue to be
second mortgage bonds. By the second section, counties, cities, and towns
in that state were authorized to issue bonds in aid of the construction of
such narrow-gauge roads to the amount of $4,000 per mile, and to exchange
them for the second mortzage bonds of the railway company. By the third
section of the act it was declared that the act should not be construed as
repealing or changing any then existing law of the state of Kansas author-
izing counties to issue bonds in aid of building railroads.

As a defense fo the present suit the county pleaded, in substance, that the
bonds sued upon were issued without authority of law, and were therefore
void, even in the hands of an innocent purchaser for value; and it relied
upon the various laws of the state, and the proceedings heretofore recited.
to substantiate such defense. The circuit court overruled the defense, and
entered judgment against the county, whereupon it sued out a writ of error.

S. 8. Ashbaugh, and Samuel R. Peters, (J. W. Ady and J. C. Nich-
olson, on the brief,) for plaintiff in error.

W. H. Rossington, Charles Blood Smith, E. J. Dallas, and R. T.
Herrick, for defendant in error.

 Before SANBORN, Circuit Judge, and SHIRAS and THAYER,
District Judges.
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THAYER, District Judge, after stating the case as above, de-
livered the opinion of the court.

To make good the defense that these bonds are void even in the
hands of an innocent purchaser for value, the county endeavors to
establish, and ‘'must establish; the following propositions:

First. That the Denver, Memphis, & Atlantic Railway only had
authority to construct and operate a narrow-gauge railroad, when
the proposition to take stock in that company, and to issue bonds
therefor, was proposed to, and was accepted by, Kingman county.

Second. That after the passage of the act of March 3, 1877, rel-
ative to granting aid to narrow-gauge railroads, such roads could
only be aided by counties and municipalities of the state of Kansas,
in the mode prescribed by ‘that act,—that is to say, by exchanging
county bonds for second mortgage bonds of the railroad at the rate
of $4,000 per mile.

Third. That the so-called .curative act of February 3, 1886 au-
thorizing and confirming a change of gauge in certain cases, contra—
venes the constitution of the state of Kansas, and is therefore void
and of no effect.

And finally the county must maintain that, in view of the fore-
going propos1t10ns there wag such an utter want of power to issue
the bonds in controversy ‘that the county is not estopped from de-
nying their validity in a suit by an innocent purchaser for value.

Ag the last of these propositions is, in our judgment, the most
important, we shall first consider it. It will be observed that from
the standpoint occupied by the county—that is to say, admitting
all of its premises—the sole defect in the bonds is the supposed
want of power in the Denver, Memphis & Atlantic Railway to con-
struct and operate a standard-gauge railrcad at the time it under-
took such construction, and at the time the bonds were voted by
the inhabitants of the county. In no other respeet does it appear
that there was any such want of power attending the issuance of
the bonds as will serve to render them void. It is not questioned
that the county had ample authority, under the laws of the state,
to aid in the construction of standard-gauge roads by taking stock in
railroad companies which proposed to construct such roads through
or into the county, and to issue its bonds in payment for such stock
subscription; and it is not denied that the road proposed to be
built by the railway company, when the bonds in suit were voted,
was a standard-gauge road, and that such a road was actually built,
and has been in operation through the county for the past seven
years. Fairly stated, therefore, the defense interposed by the coun-
ty is simply this: that it entered into a contract with the railway
company -to build a particular kind of road, which the company did
not at the time have the charter a,uthomty to construct, and that
the bonds which it issued and delivered are utterly v01d, notwith-
standing the fact that the road has been built in exact compliance
with the terms of the contract, and notwithstanding the fact that
the county had a general power to issue bonds in aid of the con-
struction of such a road as it bargained for, and has in fact re-
ceived.
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In view of the authorities, we feel justified in holding that, with-
out reference to the recitals, the county is not at liberty at this time
to plead as a defense to the bonds that the railway company ex-
ceeded its powers in constructing a standard-gauge road. The po-
sition occupied by the county is very different from what it would
be, if it had agreed to issue the bonds in payment for stock, on con-
dition: that the railway company would build a narrow-gauge road,
and if such a road had in fact been built. In that event it might
be plausibly argued that the bonds were utterly void because the
county had undertaken to aid in building a narrow-gauge road in
- a manner not authorized by law; but that argument is not tenable,

on the facts disclosed by the present record, for the reason that the
road constructed was of standard gauge, and aid was extended to
the enterprise in the very manner contemplated by the statute.
The want of power alleged is not a want of power in the county to
aid in the work that was actually undertaken, or in the mode
_of granting such aid, but is merely a want of power in the railway
company to construct a standard-gauge road. [Furthermore, the.
act of the railway company in undertaking to build a standard-
gauge road, was simply in excess of its charter powers, and was not
otherwise contrary to law or illegal, and the contract between
the county and the railway company is now fully executed. On
the one hand, the road has been built, and the stock has been deliv-
ered, and, on the other, the bonds of the county have been issued,
and have passed into the hands of innocent third parties, We re-
peat, then, that, in view of all the circumstances, we feel justified in
holding that the county is not at liberty at this time to interpose
the plea of ultra vires as a defense to the bonds. The general doc-
trine is that where a contract or undertaking which has been en-
tered into by a corporation is simply in excess of its charter pow-
ers, and the same has been fully executed, the defense of ultra -
vires cannot be successfully pleaded in a suit to enforce negotiable
securities or other obligations which have issued out of the original
transaction. In such cases the state is entitled to restrain the
offending corporation from exercising powers that do not belong to
it, or to oust it of its franchises, in a proper proceeding brought
for that purpose, but it is ordinarily held that in collateral
suits between private litigants the plea of ultra vires is not avail-
able as a defense. Bank v. North, 4 Johns. Ch. 370; Bank v. Mat-
thews, 98 U. 8. 621; Gold Min. Co. v. National Bank, 96 U. 8. 640;
Whitney Arms Co. v. Barlow, 63 N. Y. 62; Rradley v. Ballard, 55
Tl 417; Ditch Co. v. Zellerbach, 37 Cal. 548; Argenti v. City of
San Francisco, 16 Cal. 255; Allegheny City v. McClurkan, 14 Pa. St.
81; Wood’s Field, Corp. §§ 230-235.

But we do not find it necessary, in this case, to rest our decision
solely on the ground last indicated. The bonds in controversy are
now held by a corporation which purchased them for value on the
faith of their recitals, and without any actual notice of the matter
relied upon as a defense, 1. e. that the original articles of associa-
tion of the Denver, Memphis & Atlantic Railway declared that the
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- company :intended to' construdt and operate a narrow-gauge rail-
road; ‘The honds do not show:on.their face that the railway com-
pany 'is'a narrow-gauge road, or that it was organized to build a
road of that character.- Under the laws of Kansag, all railroad cor-
porations are organized under and pursuant to the same law rela-
tive to corporate organization, and the statute in question does not,
in- terms; require a railroad .corporation to state in its articles of
association whether its track is.to be of a standard or of a nar-
row gauge. :Furthermore, the bonds contain recitals showing that
they  were issued under laws existing in the state of Kansas,
‘which conferred upon the county ample power to issue bonds for-
the purpose for which they purport to have been issued. In the
case of County of Macon v. Shores, 97 U. 8. 272, it appeared that
county aid had been granted to a,railroad company in the form of
a stock subscription and by an issuance of bonds, although the com-
pany hdd not accepted its charter and become organized as a cor-
poration within the time limited by law for such acceptance of the
charter, and- for organization thereunder. In a suit against the
county upon the bonds, it was held that a plea thai the company
had mot'become organized within the time limited by law consti-
tuted no:'defense, as against an'innocent purchaser of the securi-
ties. The 'same ruling was repeated in the case of County of
Ralls v. Douglass, 105 U..8. 728, and in the latter case it was also
held, that it was not competent for the county to show by way of
defense, a8 against an innocent purchaser of its bonds, that when
they were executed a person was acting as presiding judge of its
county: court who was not de jure a member of the court. It seems
to be settled by these decisions that a purchaser for value of rail-
road ald bonds is not required to ascertain and to determine, at
his peril,; whether the railway corporation to whom they were voted
and issued was at the time duly and regularly constituted; and,
within this rule, we think that it may be safely affirmed that a pur-
chaser of 'the bonds in suit was under no obligation to ascertain if
the railway corporation to whom they were voted had the requisite
charter authority to construct a standard-gauge road. That was a
matter which did not so affect the power of the county to issue the
bonds, as to make it the duty of the bondholder to institute in-
quiries.  'We hold, therefore, that, as there was nothing on the
face of the honds to indicate that the Denver, Memphis & Atlantic
Railway was only authorized to construct a narrow-gauge railroad,
a purchaser of the bonds was not affected with notice of that fact,
and, furthermore, that the county is estopped from pleading such
fact as a defense; in view of the recital, that everything had been
“complied with and performed,” which was “necessary * » o
to the lawful issue of the bonds.”

And, finally, we are not able to assent to the second proposmon

of counsel which i% stated at the beginning of this opinion, that
 the act of March 3, 1877, deprived counties of the state of Kansas
of the power to aid in the construction of narrow-gauge roads oth-

- erwise’ than by exchanging municipal bonds for second mortgage
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railroad bonds at the rate of $4,000 per mile. It admits of no
doubt, we think, that prior to the passage of that act no distinction
was made in that state between railroads of a standard and nar-
row gauge. They were organized then, as now, under the same
law, and prior to March 3, 1877, undoubtedly possessed the same
powers, franchises, and privileges, including: the right to receive
county aid in the form of a stock subscription or a loan of credit.
But prior to March 3, 1877, counties in that state could not exchange
their own bonds for second mortgage railroad bonds. That was a
new feature added to the railway legislation of that state, and it
was only made applicable to companies proposing to build narrow-
gauge roads, and was most likely added with a view of holding out
special inducements for their construction. 'We have not been able
to discover anything in the provisions of the act in question which
evidences an intention on the part of the legislature to withdraw
from counties or other municipalities the power which they pre-
viously possessed to extend aid to narrow-gauge roads, but, on the
contrary, the concluding section of the act of March 3, 1877, ex-
pressly declares that it shall not be construed “as repealing or
changing any provision of any law of the state * * * authoriz-
ing counties * * * to issue bonds to aid in building railroads.”
Our conclusion is, therefore, that the act of March 3, 1877, is cumu-
lative in its character, and that it enlarges the previous power of
counties in the state of Kansas to aid in the construction of narrow-
gauge roads.

The view which we have thus taken of the several questions al-
ready considered is decisive of the case, and renders it unnecessary
to consider the other propositions, heretofore cited, which have been
discussed by counsel. The judgment of the circuit court is mani-
festly for the right party, and it is hereby affirmed.

In re ROZELLE.
(Circuit Court, E. D. Arkaunsas, W. D. January 30, 1893.)

CONSTITUTIONAL LAW-—INTERSTATE COMMERCE-—MUNICIPAL LICENSE.

A municipal ordinance which imposes a license tax on every merchandise
broker who maintains a warehouse or office within the city limits is void
as to a broker whose sole business is making contracts by sample for the
sale and delivery to citizens of the state of merchandise which, at the
time of making the contract, is the property of citizens of other states,
and is situated therein; for as to him it is a regulation of interstate com-
merce, and contravenes the provision of the federal constitution vesting
‘power to regulate such commerce exclusively in congress. Ficklen v.
Taxing Dist., 12 Sup. Ct. Rep. 810, 145 U. 8. 1, distinguished.

At Law. Petition for a writ of habeas corpus. Prisoner dis-
charged.

Coleman & Coleman, for petitioner,

Morris M. Cohn, for respondent.

WILLIAMS, District Judge. This is an application by petition
of J. S. Rozelle to be discharged by this court upon a writ of
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habeas corpus heretofore issued, stating that he is held in custody
by one Sam -Speight, a policeman of the city of Little Rock, and
illegally restrained of his liberty.” The response to the ert of
habeas’ corpul by the said -Speight states that he holds the peti-
tioner by virtue of a warrant of arrest issued to him by the police
court of the city of Little Rock, 4 municipal corporation of the
state of Arkansas, because of the breach of an ordinance of said
city by wald petitioner, which ordinance ordains, among other
things, as follows:

“Be it ordnined by the city couneil of the city of Little Rock:

“Sectlon 1, That it shall be unlawfnol for any person to engage in, exercise,
or pursue any of the following vocations or business without having first ob-
tained -a license -therefor from the proper city authorities, the amount of
which license is hereby fixed as follows, to wit: (1) Every merchandise broker
who maintains -a storeroom or wareroom or oﬁice within the city limits,
$50 per annum.”

“Sec. 4. That whoever shall engage in any business for which a license is re-
quired in this ordinance without first obtaining and paying for the same as
above required, and where not specifically amended herein, as required by
the terms of Ordinance No. 391, passed December 29, 1891, shall be deemed
guilty of a misdemeanor, and upOn conviction thereof shall be flned in any
sum not exceeding $25.”

Tt is conceded that the petitioner is a merchandise broker, who
makes contracts in this state by sample for the sale and delivery
to citizens of this state of goods, wares, and merchandise which,
at the time of entering into said contract are the property of 01t1-
zens of other states, and situated in such other states; and that
it is no part of his busmess to make sales of such goods, wares, and
merchandise sntuated in this state at the time of making any such
contracts. And it is contended by said petitioner that he is not
amenable to the provisions of said ordinance, and that the same is,
as to him and his vocation, void, because it is in conflict with the
provisions of the constitution: of the United States regulating com-
merce between the states, and that for that reason this court has
jurisdiction to inquire into his case, and afford him relief if he is
entitled to the same; and the respondent admits the jurisdiction
of this court to hear and determine this case. o

The case of Robbins v. Taxing Dist., 120 U. 8. 489, 7 Sup. Ct. Rep.
592, is a case very similar to the one under consideration. The
learned justice, in delivering his opinion in this ~case, uses the
following language:

“In a word, it may be sald that in the matter of interstate commerce the
United States are but one country, and are and must be subject to one sys-
tem of regulations, and not to a multitude of systems. The doctrine of free-
dom of that commerce, except as regulated by congress, is so firmly es-
tablished that it is unnecessary to enlarge further upon the subject. In view
of these fundamental principles, which are to govern our decision, we may ap-
proach the question submitted to us in the present case, and inquire whether
it is competent for a state to levy a tax or impose any other restriction
upon the citizens or inhabitants of other states for selling or seeking to sell
their goods in such state before they are introduced therein. Do not such
restrictions affect the very foundation of interstate trade? How is a man-
ufacturer or a merchant of one state to sell his goods in another state
without in some way obtaining orders therefor? Must he be compelled to
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gend them at a venture, without knowing whether there is any demand for
them? This may, undoubtedly, be safely done with regard to some products
for which there is always a market and a demand, or where the course of
trade has established a general and unlimited demand. A raiser of farm prod-
uce In New Jersey or Connecticut, or a manufacturer of leather or wooden
ware, may, perhaps, safely take his goods to the city of New York, and be
sure of finding a stable and reliable market for them. But there are hun-
dreds, perhaps thousands, of articles which mo person would think of ex-
porting to another state without first procuring an order for them. It is true,
a merchant or manufacturer in one state may erect or hire a warehouse
or store in anothar state, in which to place his goods, and await the chances
of being able to sell them; but this would require a warehouse or a store
in every state with which he might desire to trade. -Surely he cannot be
compelled to take this inconvenient and expensive course. In cerfain
branches of business it may be adopted with advantage. Many manufac-
turers do open houses or places of business in other states than those in which
they reside, and send their goods there to be kept on sale; but this is a
matter of convenience, and not of compulsion, and would neither suit the con-
venience nor be within the ability of many others engaged in the same kind
of business, and would be entirely unsuited to many branches of business.
In these cases, then, what shall the merchant or manufacturer do, who
wishes to sell his goods in other states? Must he sit still in his factory or
warehouse and wait for the people of those states to come to him? This
would be a senseless and ruinous proceeding. The only other way, and the
oue, perhaps, which most extensively prevails, is to obtain orders from persons
residing or dolng business in those other states. But how is the merchant
or manufacturer to secure such orders? If he may be taxed by such states
for doing so, who shall limit the tax? It may amount to prohibition. To say
that such a tax is not a burden upon interstate commerce is to speak atleast
unadvisedly, and without due attention to the truth of things. It may be
suggested that the merchant or manufacturer has the post office at his com-
mand, and may solicit orders through the mails. We do not suppose, how-
ever, that any one would seriously contend that this is the only way in which
his business can be transacted without being amenable to exactions on the
part of the state. Besides, why could not the state to which his letters might
be sent tax him for soliciting orders in this way as well as in any other way?
" The truth is that, in numberless instances, the most feasible, if not the only
practicable, way for the merchant or manufacturer to obtain orders in other
states is to obtain them by personal application, either by himself or by
some one employed by him for that purpose; and in many branches of busi-
ness he must necessarily exhibit samples for the purpose of determining the
kind and quality of the goods he proposes to sell, or which the other party de-
sires to purchase. But the right of taxation, if it exists at all, is not con-
fined to selling by sample. It embraces every act of sale, whether by word
of mouth only or by the exhibition of samples., If the right exists, any New
York or Chicago merchant visiting New Orleans or Jacksonville for pleasure
or for his health, and casually taking an order for goods to be sent from his
warehouse, could be made liable to pay a tax for so doing, or be convicted
of a misdemeanor for not having taken out a license. The right to tax would
apply equally as well to the principal as to his agent, and to a single act of
sale as to a hundred acts. But it will be said that a denial of this power of
taxation will interfere with the right of the state to tax business pursuits
and callings carried on within its limits, and its right to require licenses for
carrying on those which are declared to be privileges. This may be true
to a certain extent, but only in those cases in which the states themselves,
as well as individual citizens, are subject to the restraints of ‘the higher law
of the constitution; and this interference will be very limited in its operation.
It will only prevent the levy of a tax, or the requirement of a license, for
making negotiations in the conduct of interstate commerce; and it may well
be asked where the state gets authority for imposing burdens on that branch
of business any more than for imposing a tax on the business of importing
. from foreign countries, or even on that of postmaster or United States mar-
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BHRL Thé ‘mére calling ‘the business'of a drummer a privilege ‘eannot make
1£'86. "Cail the state legislature make it'a Teénnessee privilege to carry on the
bustriess of fmporting goods from foreign countries? If mot, has it any better
right' to make it a state privilege to ¢arry on interstate commerce? It seems
to be forgotten in argument that thé péople of this country are citizens of
the United States as well as of the individual states, and that they have some
rights’ underthe constitution and laws of the former’independent of the
latter, atid free from any interference or restraint from them.”

Analogous. to this case is the case of Leloup v. Port of Mobile,
127 U. 8. 640, 8 Sup. Ct. Rep.:1380, in which the court uses the
following language: o
. “The question is.squarely presented to us, therefore, whether a state,as a
condition of deing business within it§, jurisdiction, may exact a license tax
from a telégraph company, a large part of whose business is the transmis-
sion of ‘messages from one state to another and between the United States
and foreign,countries, and which is invested with the powers and privileges
conferred by the act of congress passed July 24, 1866, and such other acts
incorporated In. title 65.of the Revised Statutes. Can a state prohibit such a
company from.doing such a business within its jurisdiction, unless it will
piy a.tax and procure a license for the privilege? If it can, it can exclude
such companies, and prohibit the transaction of such business altogether.
We are not prepared to say that this can be done. * * * In our opinion,
such.a construction of the constitution leads to the conclusion that no state
has the right to lay a tax on interstate commerce in any form whatever
by way of duties laid on the transportation of the subject of that commerce,
or on the receipts derived from that transportation, or on the occupation or
business.of carrying it on; and the reason is that such taxation is a burden
on that commerce, and amounts to a regulation of it, which belongs solely
to congress.”

It would seem unnecessary to quote further decisions or author-
ities mpon this question. The only case that would seem to be
at all in conflict with these decisions is the case of Ficklen v. Tax-
ing Dist.,, 145 T. 8. 1, 12 Sup. Ct. Rep. 810, but this was a case
where the petitioners or complainants had taken out license under
the state law to do a general commission business, and had given
bond . to. report their commissions during the year, and to pay a
required percentage thereon, and applied to the municipal author-
ities to issue such license again without the payment of the stipu-
lated tax; so that case is so dissimilar from the one under consid-
eration that it is not authoritative upon the point in issue, for Chief
Justice Fuller, in the opinion in that case, uses the following lan-
guage:

“What position the petitioners would have occupied If they had not under-
taken to do a general commission business, and had taken out no license
therefor, but had slmply transacted business for nonresident principals, is.
an entirely djtferent question, which does not arise upon this record.”

From all the authorities on this question I am clearly of the opin-
ion that the ordinance in question, so far as the same refers to
the petitioner or his occupation, is unconstitutional, and is in con-
flict with the provisions of the constitution regulating interstate
commerce, and that, therefore, the petitioner should be discharged.
Tt is accordingly so ordered. ‘ ‘
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LORER v. ABNER et al.

(Circuit Court of Appeals, Sixth Circuit. June 8 1893)
No. 62,

1. EVIDENCE—JUDICIAL NOTICE—STATUTES OF STATES.

The federal courts may properly take judiclal notice of the statutes of
the various states which were in force prior to the adoption of the con-
stitntion of the United States.

2. DEEDS—ACKNOWLEDGMENT— VIRGINIA STATUTE.

Act Va. Oct. 1785, (12 Hen. St. 154,) required conveyances of lands
made by persoms not resident in Virginia to be acknowledged ‘before
any court of law,” and “certified by such court * * * in the manner
such acts are usually authenticated by them.” Held, that this acknowl-
.edgment before the “court” was a ministerial, rather than a judicial,
act, and was not a matter to be entered of record, or even to be doune
by the court as such.. It was sufficient if done before the persons consti-
tuting the court; bnt, where the court was composed of several mem-
bers, the acknowledgment was invalid unless taken before a sufficient
number to constitute the court.

8. BAME—CERTIFICATE OF PROTHONOTARY-~PRESUMPTIONS.

‘Where a Virginia deed bore a certificate of acknowledgment signed
by two justices of a Peunsylvania court, accompanied by the certificate
of a prothonotary that the signers of the first certificate were in fact
such justices, and entitled to full credit as such, the fact that the pro-
thonotary’s certificate was under his seal as such was sufficient to raise
a presumaption that the certificaticn was ‘“in the manner such acts are
usually authenticated by them,” as required by the Virginia statute.

‘4, BAME—~SUFFICIENCY OF ACKNOWLEDGMENT.

By the laws of Pennsylvania in' force in May, 1788, (1 Laws 1810, p.
142,) three justices were necessary to constitute the court of common
pleas for the county of Philadelphia, and an acknowledgment of a Vir-

’ glal.lliia deed under the said act of 1785, before two of them only, was in-
valid,

In Error to the Circuit Court of the United States for the District
of Kentucky.

At Law. Action of ejectment by John Loree against William
Abner and others. Judgment was given for defendants. Plaintiff
brings error. Reversed.

Statement by BARR, District Judge:

This is an action of ejectment, in which plaintiff, Loree, sned for the re-
covery of a tract of land patented to Samuel Young by the commonwealth
of Virginia on-the 4th day of January, 1786, containing over 30,000 acres,
lying in what are now the counties of Lee, Wolfe, and Powell, in the state
of Kentucky.

The defendants answered, and put in issue plaintiff’s title, and claim ad-
verse possession, and pleaded the statute of limitation. Some of them deny
that the deed frem Young to Gitt, through whom plaintiff claims title, is
valid, and allege that it was never executed by the patentee, Young, and
the alleged deed to Gitt is fraudulent and void. On the trial, plaintiff read
a copy of the patent to Samuel Young from the commonwealth of Virginia,
dated January 4, 1786, and a copy of a deed from Samuiel Young to W. W.
Gitt, dated May 23, 1845, and then a deed from Gitt to plaintiff. This was
plaintiff's chain of title, and, after he introduced testimony tending to prove
that the defendants were in the possession of portions of the land sued for,
he rested his case.- )

The defendants then read, with the permission of the court, and over the
objections of the plaintiff, & certified copy of & deed from Samuel Young



