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COFFIN et al. v. BOARD OF COM’RS OF KEARNEY COUNTY.

(Circuit Court of Appeals, Righth Circuit. July 10, 1893.)
No. 231,

1. MuN1cIPAL CORPORATIONS—BONDS—POWER To ISSUE.

When the power of a municipal corporation to issue negotiable paper is
called in question, it will not be deduced from uncertain inferences, and
can be conferred only by language which leaves no reasonable doubt of
an intention to confer it. Brenbam v. Bank, 12 Sup. Ct. Rep. 659, 144
U. 8. 178, followed.

2. SAME—-CONSTRUCTION OF KANSAS STATUTE.

Laws Kan. 1876, c. 63, § 1, concerning the organization of new counties,
contained a proviso that “no bonds of any kind shall be issued by any
county * * * within one year after the organization” thereof. This act
was afterwards amended, (1 Gen. St. XKan. pp. 535, 536, § 120,) and the
proviso was changed to the following: ‘“That no bonds * * * shall
be voted for and issued * * * within one year after the organization.”
Held, that the words “voted for” were a further restriction, and not an
enlargement, of the power of counties, and that funding bonds were
within the prohibition of the act.

8. SaME—RECITALS—ESTOPPEL.

A purchaser of municipal bonds is bound to ascertain whether the
municipality has power to issue them, and an utter want of such power
Is not cured by any recitals in the bonds. Dixon Co. v. Field, 4 Sup. Ct.
Rep. 315, 111 U, 8. 83, followed. .

4. 8aME—KANSAS STATUTE.

Under Gen. St. Xan, pp. 535, 536, § 120, declaring that after certain
steps have been taken a new county “shall be deemed duly organized,
provided that no bonds shall be issued * * * within one year after
the organization,” a county, after taking such steps, is not “duly organ-
izéd” for the purpose of issuing bonds, and is not estopped by any re-
citals in its bonds to show that they were issued within the forbidden
time, and are therefore invalid in the hands of bona fide holders. State
v. Commissioners of Haskell Co., 19 Pac. Rep. 362, 40 Xan. 65, approved.

5. SAME—MATTERS OF PUBLIC RECORD.

Municipalities are not estopped by recitals in their bonds, except as to
matters of fact, nor even then if the facts recited are matters of public
record, open to the inspection of every inquirer. Sutliff v. Oommisswners,
13 Sup Ct. Rep. 318, 147 U. S. 230, followed.

6. SAME—KANSAS STATUTE.

1 Gen. St. Kan. pp. 535, 536, § 120, providing for the organization of coun-
ties, declared that after certain steps had been taken the governor should
appoint county officers, upon whose qualification the county should be
deemed “duly organized,” provided no county bonds should be issued with-
in one year thereafter. An examination of the records in the executive
department of the state would show the date of the appointment of such
county officers. Held, that all purchasers of bonds were charged with
notice of such date, and that the county was not estopped to deny the
va.liditydof bonds issued within one year thereafter, as against a bona
fide holder.

In Error to the Circuit Court of the United States for the Dis-
trict of Kansas.

At Law. Action on county bonds by William Edward Coffin,
Walter Stanton, and Charles Fawcett Street, partners as Coffin
& Stanton, against the board of county commissioners of the county
of Kearney, Kan. The circuit court overruled a demurrer to de-
fendant’s plea, and on plaintiff’s refusal to plead further gave judg-
ment for defendant. Plaintiffs bring error. Affirmed.
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Statement by THAYER, District Judge:

This WS @ suit on county bounds which weére issued by Kearney county,
Kan., on August 1, 1888, for the purpose of refunding its outstanding indebted-
ness. Edch bond contained the following recital:

“This bond is one of a series of like tenor, date, and amount, issued to refund
outstanding indebtedness of said county of Kearney, duly surrendered and
canceled, in. gonformity to and in full compliance with the provisions of
chapter 50, Laws of 1879, approved March 8th, A. D. 1879, entitled ‘An act
to enable countles, municipal corporations, the boards of education of any
city, .angd school districts, to refund their indebtedness.’

“It i3 hereby certified and recited that all acts, conditions, and things re-
quired to be done precedent to and in the issuing of this bond have been
properly done, happened, and performed, jn regular and due form as re-
quired by law; and that the total indebtedness of said county, inclusive, is
within the statutory limits.”

Kearney county is one of the newly-organized counties of the state of
Kansas., Its territorial limits were defined by an act of the legislature of the
state of Kansas, which took effect March 23, 1889, (1 Gen. St. Kan. 1889,
p. 522;) .but it was organized under and pursuant to the provisions of a law
of that state relating to the organization of new counties, which will be found
in 1 Gen. St. Kan, pp. 535, 536, the material parts of which are as follows:

“Sec, 120, That when there shall be presented to the governor a memorial
signed. by, four hundred householders who are legal electors of the state of
Kansas. of any unorganized county, showing that there are two thousand
five hundred bona fide iiihabitants in,such county, and that four hundred of
said twb thousand five bundred are ilouseholders and reside 'fn said county,
and praying for the organization of the same, accompanied by an affidavit
attached thereto of at least five freeholders of such county, showing that
the slgnatures to such memorla,l are genume signatures of householders and

two thousund five hundred bona fide inhabitants in such county,—it shall be the
duty of the governor to appoint some competent, disinterested person who is
a citizen of the state and a nonresident of the county, to take the census
and’ ascertaln the number of actual bona t}de inhabitants, as herein pro-
vided, of such unorganized county, who shall also act as #ssessor, and as-
certain as nearly as possible the amount of taxable property that will be
within the bounds of said unorganized county in case of its organization.
The sald ‘census taker shall take and subscribe on oath that he is not in-
terested directly or indirecétly in said unorganized county, and that he will
not become interested either directly or indirectly in any manner therein
during his official term as said census taker, and that he will impartially and
faithfully -discharge the duties of his office, and that he will truly and correct-
Iy make retutn of the enumerated inhabitants and of the amount of property
found by him within the bounds of the said unorganized county. After having
qualified a3 aforesaid, he shall proceed to take the census of such unorganized
county on duplicate scheduIes, by enrolling the names, ages, places of nativity,
and actual place of residence, * * * of each of the bona'fide Inhabitants
and the nuimbers of actual householders as herein provided residing In such
unorganlzed county, and the number of acres of land cultivated by each.

* The census taker shall register upon said duplicate schedules
opposlte the name of each legal voter his election for temporary location of
county seaf, which shall be taken by the governor as the definite expression
of said voter; unless there shall be evidence before him that said list has been
tampered with and changed. He shall also assess all property, both personal
and real, at its true value, in the manner provided by law for taking the as-
sessment in organized counties, and make due return thereof to the governor,
upon appropriate schedules in duplicate, with his affidavit sworn to before the
clerk 'of the supreme court of the state, attached thereto, that the census
enumeration and assessment contained In said returns are impartial and true.
If it appear by such returns that there are in such -unorganized county at
least two thousand five hundred actual bong fide inhabitants, as herein pro-
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vided, and that four hundred of them are householders, and that there is
at least one hundred. and fifty thousand dollars’ worth of property in excess
of legal exemption, exclusive of railroad property, of which not less than
seventy-five thousand dollars’ worth is real estate, the governor shall appoint
three persons, citizens of said unorganized county, to act as commissioners,
and one to act as county clerk, to whom he shall cause to be delivered the
duplicate returns aforesaid, one to act as sheriff, and when the election pre-
cincts shall have been established, at least one justice of the peace in each
election precinet, and shall designate and declare the place chosen by the
greatest number of legal voters to be the temporary county seat; and from and
after the qualification of the county officers appownted under this act the said county
shail be deemed to be duly organized: provided, that no bonds except for the erection
and furnishing of schoolhouses shall be voled for and issued by any county or town-
ship within one year afier the organization of such new county, under the provisions
of this act.” .

fThe proviso contained In the foregoing statute which we have Itallcised
first appeared in an act relative to the organization of new counties, which
was passed on March 15, 1876. As first enacted the proviso was as follows:
“And provided further, that no bonds of any kind shall be issued by any
county, township, or school district within one year after the organization of
such new county, under. the provisions of this act.” Laws Kan. 1876, c
63, § 1. .

On March 11, 1887, the act relative to the organization of new counties
was amended in some respects, and in the amended act—being the one in
force when the bonds.in suit were issued—the proviso was made to read as
first above quoted. o

It is cobceded that Kearney county -did not become duly organized as a
county, within the meaning of the foregoing law, until April 3, 1888; but the
bonds in suit were issued on August 1, 1888,—that is to say, within four
months succeeding the due organization of the county.

The act referred to in the bonds, and under and by virtue of which they
purport to have been issued, is an act which was passed by the legislature of
Kansas long prior to the organization of Kearney county, to wit, on March
10, 1879. Vide 1 Gen. St. Kan. 1889, pp. 167, 168, The material portions
thereof are as follows: “Every county, every city of the first, second, or third
class, the board of education of any city, every townshlp and school district,
is hereby authorized and empowered to compromise and refund its matured
and maturing indebtedness of every kind and description whatsoever, upon
such terms as can be agreed upon, and to issue new bonds, with semiannual
interest coupons attached, in payment for any sums so compromised; which
bonds shall be issued at not less than par, shall not be for a longer period
than thirty years, shall not exceed in amount the actual amount of outstand-
ing indebtedness, and shall not draw a greater interest than six per cent. per
annum,” .

Asg a defense to the present action the defendant In error pléaded that the
bonds sued upon were issued within one year after the temporary organization
of Kearney county, and were for that reason issued without authority of
law. To such plea the plaintiffs in error filed a demurrer, which was over-
ruled by the circuit court. Thereupon the plaintiffs in error declined to plead
further, and a final judgment was entered in favor of the county.

Bilas B. Jones and W. H. Rossington, (Charles Blood Smith, on the
brief)) for plaintiffs in error. .

8. R. Peters, (J. W. Ady and J. C. Nicholson, on the brief) for
defendant in error.

Before SANBORN, Circuit Judge, and SHIRAS and THAYER,
District Judges.

THAYER, District Judge, after stating the case as above, de-
livered the opinion of the court.
The first’ question presented for our consideration is whether the
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proviso contained in the act relative to the organization of new
counties (1 Gen. St. Kan, 1889, p. 536, § 120) was intended by the
leglslature to prohibit newly- organized counties from issuing fund-
ing bonds, as authorized by the act of March 10, 1879, or was
merely -intended. as a prohibition against the issuance of those
bonds which could only be issued when authorized by a popular
vote? ' Much stress is laid on the fact that the proviso as first
adopted on March 15, 1876, declared that “no bonds of any kind
shall be issued,” etc., whereas the proviso, as amended on March
11, 1887, prowdes “that no bonds except for the erection and fur-
mshmg of schoolhouses ghall be voted for and issued.” It is said
that, as funding bonds, under the general laws of the state of Kan-
sas, may be issued without a popular vote, the addition to the pro-
viso of the words “voted for,” by the act of March 11, 1887, is
s1gmﬁcant, and indicates an intention to except funding bonds from
‘the.operation of the proviso. -

-This, we-think, is a very partial view of the questxon and one
fthat overlooks some important considerations. It must be borne
in mind. that the legislature was dealing with newly-organized
counties, that would rarely, if ever, have occasion during the first
year of their existence to issue bonds for the purpose of funding
their oltstanding 1ndebtedness, if their affairs were honestly ad-
ministered. Again, it is hardly probable that the legislature in-
‘tended to confer on the commissioners of a partially organized
county the power to issue any class of bonds at will, during a
perlod when they were deprived of the power to issue every other
species of bonds which required the sanction of a popular vote.
But a more important consideration is this: It is manifest to us that
‘the redtriction upon the power to issue negotiable securities was im-
posed upon newly-organized counties because the legislature deemed
it unwise to confer that power until their affairs had become in a
measure gettled, -and until the machinery for county government
had been fully adjusted. We do not have to look far among the
records”of judicial proceedings in that state to discover the cir-
cumstances which probably gave rise to that opinion in the mind
of the lawmaker. State v. Stevens, 21 Kan. 210; Lewis v. Co-
manche Co., 35 Fed. Rep. 343; 14, 133 U. S. 198, 10 Sup. Ct. Rep.
286." - In view of the purpose "which evidently 1nsp1red the proviso
in question, it ‘would be strange if the legislature intended to leave
the newly-organized political subdivisions of the state at full liberty
to issue funding bonds, and no such purpose should be presumed
without 'the clearest evidence that such was the legislative intent;
for, if that view should prevail, it might lead to the very tram
of evils which the lawmaker intended to prevent. The power
contended for could be so wlelded as to emable a few irresponsible
persons, ‘ without any practical restraint, to saddle’ a new and
sparsely settled county with a large 1ndebtedness, that would
prove .a serious impediment to its future growth and prosperity.

inally, it is proper to call attention to the rule of law which
requires the authority of a municipal corporation to issue negotiable
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paper to be clearly made out and established ‘whenever the exist-
ence of such a power is called in question. A power of that nature
will not be deduced from uncertain inferences, and can only be
conferred by language which leaves no reasonable doubt of an in-
tention to confer it. Brenham v. Bank, 144 U. 8. 173, 182, 12 Sup.
Ct. Rep. 559; Ashueélot Nat. Bank v. School Dist. No. 7, (8th Cireuit,)
-— U. 8. App. —, — C. C. A. -—, 56 Fed. Rep. 197.

In view of these considerations we have concluded that the pro-
viso to which the discussion relates was intended to prohibit
newly-organized counties from issuing bonds of any description
until one year after they were duly organized. In our judgment, the
words “voted for,” which were added to the proviso by the amend-
ment of March 11, 1887, instead of enlarging the power of newly-
organized counties to issue bonds, were in fact intended as a fur-
ther restriction, and were inserted in the proviso for the purpose
of preventing such counties, during the first year of their exist-
ence, not only from issuing bonds, but from taking any of the
preliminary, steps requisite to an issue of negotiable securities.
‘We think that this is a more reasonable view of the purpose of the
amendment than that which regards it as authorizing newly-or-
ganized counties to issue funding bonds. ‘

The next question to be'considered arises out of the contention of
counsel that the county of Kearney is estopped by the recitals
contained in the bonds from asserting as against a bona fide holder
thereof that the bonds are invalid. The argument in this behalf
may be fairly summarized as follows: It is said that Kearney
county, under the terms of the act relating to the organization of -
new counties, became a “duly-organized” county of the state of
Kansas on April 3, 1888, by the appointment by the governor of
three persons to act as commissioners, and by their qualification;
that the phrase, “shall be deemed to be duly organized,” as used in
the act, implies that the county is admitted to the family of coun-
ties, and becomes vested with whatever powers are possessed by
the older counties of the state, under the general laws of the state,
including the power to issue funding bonds; and that the proviso
heretofore quoted is merely a limitation of the right to exercise
that power for a given period, to wit, for one year. From these
premises it is argued that, in view of the recitals contained in the
‘bonds herein sued upon, a purchaser thereof in the open market
was not required to ascertain if the county had been organized
for one year before the bonds were issued; in other words, it is
contended, in effect, that the county officials who caused the bonds
to be issued, had power to make a representation as to whether
the time limited had expired, and that they did make such a repre-
sentation, which is binding upon the county, whether true or false,
in a suit on said bonds by a person who bought them on the faith
-of their recitals. ,

With reference to this contention we remark, in the first place,
that we cannot assent to the proposition that the phrase “duly or-
-ganized” must be held to mean that upon the appointment of com-
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missioners. for, g, new county, and upon their qualification, such
county thereupon becomes vested with whatever powers are possesed
at the time by other counties under the general laws of the state.
The statute declares that “from and after the qualification of the
county officers: appointed under this act the said county shall be
deemed to:.be- ‘duly organized: provided, that no bonds except for
the erection and furnishing of schoolhouses shall be voted for and
issued by apy . county or township. within one year after the or-
ganization of such new county, under the provisions of this act.”
It was clearly competent for the legislature to admit a new county
into the family of counties, and yet to withhold from such new
county, for the time belng, somé of the powers which the older
counties possess. And in view of the fact that the phrase, “said
county shall be deemed to be duly .organized,” is immediately fol-
lowed by the proviso, we, think that the necessary effect of the pro-
viso is to withhold from new counties for the period of one year
the power to issue bonds Which other counties possess. It declared,
in effect, that the county should be deemed an organized county after
the quahﬁcatlon of the, commlssmners, but that the general laws of
the state empowering counties to issue bonds should not become
operative within such new county until a year after its due organiza-
tion. The pr0v1so does not; as: counsel suppose, impose a limitation
upon the exercise of a power whlch becomes vested in a newly-
organized, county. as soon as commissidners are appointed and quali-
fied, but its effect is to prevent such power from becoming vested
in a newly—orgamzed county for a period of one year.

The view that we have thus expressed touching the proper inter-
pretation of the act relating to the organization of new counties ap-
pears to be entertained by the supreme court of Kansas. In the case of
State v. Commissioners of Haskell Co., 40 Kan. 65,19 Pac. Rep. 362, the
supreme court of that state.had occasion to consider whether the pro-
vigo prohibiting new counties from issuing bonds during the year
succeeding their organization was a valid prohibition, or whether it
violated that clause of the constitution of the state which declares
that “no bill shall contain more than one subject, which shall be
clearly expressed in its title.” In considering that question, the
court said, in substance, that the organization effected by the ap-
pomtment and qualification of commissioners for a new county
is not “a completed or perfected organization sufficient for all pur-
poses, * * . .* but at most is only temporary or provisional,
* * * and for special and limited purposes.” It was turther
remarked that when the legislature declared that, after “the tempo-
rary officers appointed by the governor * * * have qualified,
the county shall be deemed du],y organized,” it meant, and in effect
said, that “it should be deemed: duly orgamzed except for certain
purposes, including the voting and issuing of bonds.” It is mani-
fest from these expressions that the supreme court of Kansas con-
strued the act relating to the organization of new counties as with-
holding from such communities some of the powers which fully or-
ganized and older countieg possess, and that among the powers so
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withheld was the power to issue negotiable bonds; and this view of
the act—that it withholds the power in question for the term of one
year, instead of conferring it under certain limitations—overthrows
the foundation on which counsel attempt to erect an estoppel, for
0o doctrine is better establishied than that a purchaser of municipal
bonds is bound to ascertain if the municipality has authority to
issue such securities, and that no recital contained in a municipal
bond can cure such a defect as an utter want of power in the
municipality to execute it. Dizon Co. v. Field, 111 U, 8. 83, 4 Sup.
Ct. Rep. 315; Town of Coloma v. Eaves, 92 U. 8, 484, 490; Marsh
v. Fulton Co., 10 Wall, 676; Northern Bank of Toledo v. Porter Tp.
Trustees, 110 U. 8. 608, 615, 4 Sup. Ct. Rep. 2564; Anthony v. Jasper
Co., 101 U, 8. 693, 697; McClure v. Township of Oxford, 94 U. 8, 429.

But, even if we were able to concede, according to the conten-
tion of counsel, that a newly-organized county in the state of
Kansas is endowed with power during the first year of its existence,
and by virtue of the appointment and qualification of commissioners,
to issue funding bonds, and that the proviso is a mere limitation
as to time, of the mode of exercising that power, still we would not
be able to concede,the further proposition of counsel that purchasers
of bonds issued by such counties are not required to ascertain the
age of the county, but may rely as to that upon recitals which
such bonds happen to contain. It has frequently been held that
municipalities will not be estopped by recitals contained in
bonds unless the recitals relate to matters of fact which it may
fairly be presumed that the officers of the municipality were left
to determine. Town of Coloma v. Eaves, 92 U. 8. 484, 490; Dixon
‘Co. v. Field, 111 T. 8. 83, 94, 4 Sup. Ct. Rep. 315; Lake Co. v. Graham,
130 U. 8. 674, 9 Sup. Ct. Rep. 654; National Bank of Commerce
v. Town of Granada, 54 Fed. Rep. 100. And the later decisions
-on this subject distinctly announce that recitals cannot be relied
upon as an estoppel, where the facts recited are matters of public
record, and are open to the inspection of every one who is dis-
posed to make inquiries. Sutliff v. Commissioners, 147 U. 8. 230, 235,
13 Sup. Ct. Rep. 318; Nesbit v. Independent Dist., 144 U. 8. 610, 12
Sup. Ct. Rep. 746; Dixon Co. v. Field, and Northern Bank of Toledo v.
Porter Tp. Trustees, supra. In the present case the fact which
rendered the bonds invalid was a matter which could easily have
been ascertained from the public records of the state. The act
relating to the organization of new counties provides that the com-
missioners for such counties shall be appointed by the governor.
It was at least incumbent on the purchaser of the bonds to ascer-
tain that Kearney county had become a recognized political sub-
divisgion of the state, That fact had to be ascertained to enabie
the bondholder to further ascertain if it had power under any cir-
cumstances to issue bonds. And even a casual examination of
the record kept in the executive department would havedisclosed the
fact that commissioners were noteven appointed until April 3, 1888,
which was less than four months previous to the day on which the
bonds bear date. It seems obvious, therefore, that within the
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doctrine of the cases last cited, the purchasers of the bonds were
bound to take notice of the fact that the bonds in suit had been
issued within less than one year after the organization of the
county, and were for that reason invalid.

We are of the opinion, therefore, that the ecircuit court properly
overru;;d the demurrer to the plea, and its judgment is hereby
affirm :

HARLEY v. LOUISVILLE & N. R. CO.
(Circuit Court, D, Tennessee. June 2, 1893.)

RAILROAD YARD—YARD MASTER — FOREMAN — SWITCHMAN—VICE PRINCIPAL—
FeELLOW SERVANTS.

A railroad yard was thown to consist of side tracks upon either side
of the main track, adjacent to some principal station or depot, where
arriving trains are separated and departing trains made up, and where
such switching is done as is essential to the proper placing of cars for
deposit .or departure. All operation of the yard was under the direction
and supervision of a yard master. The several yard switching crews were
each under the control of ‘a foreman or conductor. A brakeman of one
of the crews claimed to have been injured by the negligence of his fore-
man in giving a signal at improper time, whereby fhe train was moved,
and ran over his foot. Held, under authority of Railroad Co. v. Baugh,
149 U. 8. 868, 13 Sup. Ct. Rep. 914, that the foreman and switchman were
fellow servants, and the railroad company was not liable for negligence
of foreman resulting in injury to switchman.

At Law. Action by T. J. Harley against the Louisville & Nash-
ville Railroad Company to recover damages for personal injuries
gustained while in its employment. There was a verdict for plain-
tiff, and the case is now heard on motion for a new trial. Granted.

Steger, Washington & Jackson, for plaintiff,
Smith & Dickingon, for defendant.

LURTON, Circuit Judge. Plaintiff, while in the employment
of the defendant company as switchman, and while engaged in
switching cars in the yard of the company at Nashville, was run
over, and lost a leg. - The jury have returned a verdict in his
favor, and a motion for a new trial has been argued. In its pres-
ent attitude the case must turn upon the single question as to
whether the negligent movement of the train while plaintiff was
between cars in the discharge of his duty, was due to signals
given by a fellow servant. Harley, the plaintiff, belonged to a
switching crew engaged in the yards of the company at Nashville.
A “gwitching crew,” or “train,” as sometimes designated by wit-
nesses, consisted of an engine, an engineer and fireman on the
engine, and several switchmen, all under the control of a superior
servant, designated generally as the “foreman,” though oceasionally
spoken of as “conductor” of the “switehing train.” The force
in the defendant’s yards at Nashville seems to have been divided
into several such crews, each under control of a foreman, and the
whole under the general control and supervision of an officer of
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still higher grade, designated “yard master”” The yard master
has power to employ and discharge all yard employes, including
the foremen of switching crews. The yard of the company, as
the court may know from its general knowledge of the methods
and appliances of railroad companies, as well as from the evidence
in this case, consists of side tracks upon either, side of the main
tracks, and adjacent to some principal station or depot grounds,
where cars are placed for deposit, and where arriving trains are
separated and departing trains made up. It is the place where
such switching is done as is essential to the proper placing of cars
either for deposit or for departure. All the operations of the yards
at Nashville are under the direction and supervision of a yard
master, and his subordinates in control are the foremen of the
several gangs or crews of men engaged in the movement and
switching of cars within the yard. The yard master’s orders were
communicated to the foreman, and the foreman had control and
direction of the crew under him, and through them executed the
orders of his superior with regard to the switching he was directed
to do.

Plaintiff was directed by his foreman to uncouple certain cars
attached to others, which had been moved from a track upon which
they had been standing, which cars, when uncoupled, were to be
deposited upon a particular track in the yard. While endeav-
oring to uncouple, and while between the cars, the train was moved.
He was so jostled as to loge his footing, fell, and was run over.
It was clearly shown that when a switchman or brakeman was to
make or unmake a coupling it was his business to signal the en-
gineer for such movement of the train as was necessary in the
discharge of his duty. There was evidence that plaintiff found
difficulty in uncoupling, and came out and gave a signal to the
engineer to “give him the slack,” and that the movement which
resulted in his injury was due to his own signal. On the other
hand, there was evidence tending to show that, while plaintiff was
between the cars, the foreman gave a signal to move backwards,
and that the engineer’s compliance with this signal brought about
the accident. The latter is the most favorable view of the case
for the plaintiff, and was the view argued by plaintiff, and the
only view upon which any recovery could be predicated. If it
be assumed that the verdict is based upon the theory that the
foreman negligently signaled for a movement of the train before
-plaintiff had come out from between the cars, ought it, under the
law, to stand? There was evidence sufficient to justify the jury
in finding, as they must have done, that the foreman negligenily
ordered the movement of the train while plaintiff was in a dan-
gerous situation. Was this foreman a fellow servant with the
plaintiff, for whose negligence the company was not liable? I
instructed the jury that he was not a fellow servant, if they found
that he had immediate command and control of the switching
crew and train, as to the employes under him, such as the engineer,
foreman, and switchmen. I also instructed them that, if plain-

v.57F.n0.1—10
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tiff was subject to the contrél and direction of the foreman, and
that, if under such direction plaintiff undertook to uncouple cars
in the train being handled under directions of the foreman, and
if, while obeying this order, the foreman neghgently caused the
tram to be moved, thereby knocking down and m]urmg plaintiff,
the  defendant coppany would be liable; that in such case the
foreman stood as a vice principal, and represented the master, and
his negligence would be the personal negligence of the master.

- The test of responsibility was made to consist in the fact that
the negligence was that of the immediate superior of the plain-
tiff, who had a right to direct and control the plaintiff in the mat-
ter and upon the occasion when the injury was sustained. This is
the common law, as explained and expounded by the supreme
court of Tennessee, the state wherein the injury was sustained
and in which the suit was brought. Railroad Co. v. Bowler, 9
Heisk. 866; Railroad Co. v. Collins, 85 Tenn. 227, 1 8. W. Rep. 883;
Railroad :Co. v. Wheless, .10 Lea. 741. 1 was further of opinion
that the principle upon which the case of Railway Co. v. Ross, 112
U. 8. 377, 5 Sup. Ct. Rep. 184, rested, was in harmony with the
law of. Tennessee Since- charging the jury, and pending this
motion for a new trial, the .opinion of the supreme court of the
United States in the case of Railroad Co. v. Baugh, 149 U, 8. 368,
13 Sup. Ct. Rep. 914, has been received. This case was not de-
cided: until April 24, 1893. ' That court, after most mature con-
gideration, held in that case: . (1) That the question as to who is
and who is not a fellow servant is a question of general, and not
local, law, and to be determined by courts of the United States
“by a reference to all the authorities, and a consideration of the
principles underlying the relations of master and servant” (2)
That “the mere control of one servant over another in doing a par-
ticular piece of work” does not destroy the relation of fellow serv-
ant. (3) That the liability of the master to a servant who has
sustained an injury through the negligence of another servant de-
pends upon conditicns wholly independent of the mere superiority
of the negligent servant, or his control over the injured servant.

The conditions, as adjudged in the Baugh Case, are these:

(1) If the negligence of the superior servant was in regard to
some positive duty, which by law the employers owe to the employe,
as in regard to the duty of furnishing the employe a reasonably
safe place in which to work, or reasonably safe appliances with
which to work, or that he will not associate the servant with
other servants unfit and careless, then for every such act of negli-
gence the master is liable, for he cannot, by delegating to an agent
the discharge of an afﬁrmatxve duty, escape his responsibility to
. the injured servant.

(2) If the negligence be not the breach of some posmve duty, then
the master is only liable if it be his personal wrong, in contradis-
tinction to the legal negligence just mentioned.

Where: the master is an individual, the difficulty in regard to
this aspect of his responsibility to his servants eannot be very great;
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but where the master is a corporation the courts have found great
trouble in determining just where the negligence is to be regarded
as that of the master and ceases to be that of a fellow servant. A
corporation can act only through agents. It has no personality.
Which of these agents is to be regarded as acting for and represent-
ing the master is the point in regard to which the decided cases
have been in hopeless conflict. Which of these many servants are
to be regarded as “vice prineipals,” and which of them are to be
regarded as “fellow servants?” All servants are in some sense
agents of such a master; all, in some degree, represent and
stand for the master; but this is so in regard to the employes of
an individual, and yet it cannot be pretended that all therefore
represent and bind him by their negligent or wrong acts.

‘With regard to the control which is assumed to underlie the re-
lation of master and servant, Mr. Justice Brewer, in the Baugh
Case, said:

“Prima facie, all who enter into the employ of a single master are en-
zaged in a commeon service, and are fellow servants; and some other line of
demarcation than that of contrgl must exist to destroy the relation of fellow
servants. All enter into the service of the same master to further his interest.
in the one enterprise. Each knows, when entering into that service, that there
is risk of injury through the negligence of other employes; and that risk,
which he knows exists, he assumes in entering into the employment. Thus,
in the opinion in the Ross Case, (page 382, 112 U. 8., and page 186, 5 Sup.
Ct. Rep.,) it was said: ‘Having been engaged for the performance of specific
services, he takes upon himself the ordinary risks incident thereto. As a
consequence, it he suffer by exposure to them, he cannot recover compensa-
tion from his employer. The obvious reason for this exemption is that he
has, or. in law, is suppossed to have, them in contemplation when he en-
gages in the service, and that his compensation is arranged accordingly. He
cannot, in reason, complain if he suffer from a risk which he has voluntarily
assumed, and for the assumption of which he is paid.’”

But when we are to deal with a corporation acting only throug,,h
agents, how are we to determine when an act of neghwence, commit-
ted by one servant to the injury of another, is the personal negli-
gence of the employer, as distinguished from the mere negligence
of a coworker and fellow servant, whose negligence he has agreed
to risk? The Tennessee rule, and that of several other states,
including Ohio, was that, whenever one servant was in control of
another, the controlling servant, in the line of his duty, was, as to
the subordinate servant, a vice principal, and was therefore the
responsible representatlve of the corporation. The weight of an-
thority, however, was clearly against this as a controlling limitation.
It is a limitation expressly repudiated by the United States supreme
court, and, as a United. States circuit judge, it becomes my duty
to conform to the view so strongly announced as is the utterance of
that court in the Baugh Case. To hold a corporation liable for
an injury sustained by one servant through the personal carelessness
of a superior servant, the superior servant must be shown to stand
for and represent the corporation as the superintending and cow-
mandlng head of one of the separate and distinct departments of its
service. This is the clear holding of the Baugh Case. There may
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be difficulty at times in determining just where the line is to be
found between the separate branches or departments of a railroad
company’s service. There may be difficnlty sometimes in ‘determin-
ing just who represents the company as the head of such department.
The illustrations of such separate branches or departments used by
Mr. Justice Brewer in the Baugh Case concern two departments,
so separate and distinct that all would be able to discern the serv-
ants of one from the servants of the other, and so it would be very
evident why each should constitute a separate branch or department.
The reason why a railroad train under charge of a conductor should
be regarded as a separate branch or department of service is not so
apparent, yet the Ross Case is left to stand upon this narrow and ap-
parently untenable ground.

The underlying principle upon which the decision in the Baugh
Case was rested is very pronounced. Baugh was a fireman on a lo-
comotive engine. He was injured through the negligence of his en-
gineer. The engine was on detached service, and the engineer had
charge and control of it and his fireman, By the rule of the com-
pany, in the absence of a conductor, the engineer became “conduct-
or.” It was held that an engine out on the road was not a separ-
ate branch or department, -and that the corporation was not liable
for the neghgence of the engineer, although he was in control and
the superior. of the fireman., Upon the department idea, the de- -
cision could not be otherwise. The result must be the same in the
case under consideration. The foreman of the switching crew,
engaged in the yard of the railroad company, under the general con-
trol of a yard master, cannot be regarded as the head of a distinet
branch or department of a railroad company’s service. = The words
used to designate the kind. of control and superintendence necessary
to constitute an agent the alter ego of the master are words implying

- a natural and distinct subdivision of the service. He must super-
intend or control a “branch” or a “department.” To say that the
foreman of a switching erew represents the switching branch or
department of the company’s service would lead to most absurd re-
sults. The same might be said of every gang of men under charge
of a boss, and doing a particular work, whereby we would at once
get back to the test of mere control, so distinctly repudiated in the
Baugh Case,  If the service or work in which the plaintiff was
engaged was a separate branch of the company’s service, and to be
separated from the general operating department, then the yard
master represented the company as the superintendent of such
branch or department. The foreman of the crew to which plaintiff
belonged was a subordinate under the coritrol and direction of the
yard master, and the latter under the orders and control of a still
superior servant. This foreman was a mere coworker with plain-
tiff. That he had control of plaintiff is immaterial. Under the
Baugh Case he must be taken to have assumed the risks incident
to the negligence of such foreman in immediate control. The
danger from “the negligence of one specially in charge of the par-
ticular work was as obvious and as great as from that of those
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who are simply coworkers with him in it.” He assumed and was
paid for the risks incident to each.

I conclude by again quoting from the opinion of Mr. Justice
Brewer:

“Bach is equally with the other an ordinary risk of the employment. If he
is paid for the one, he is paid for the other; if he assumes the one, he as-
sumes the other.” “Therefore, so far as the matter of the master’s exemption
from lability depends upon whether the negligence is one of the ordinary
risks of the employment, and thus assumed by the employe, it includes all
coworkers to the same end, whether in control or not.”

The verdict must be set aside and a new trial awarded.

BOARD OF COM’RS OF KINGMAN COUNTY v. CORNELL UNIVERSITY.
(Circuit Court of Appeals, Righth Circuit. July 10, 1893.)
No. 234,

1. RamLroap CoMpaNiEs—MuniciPaL A1D—CouNTY BOoNDS—VALIDITY.

A county, with geneéral powers to lend its credit in aid of railroads,. ls-
sued bonds in exchange for the stock of a railway company on condition
that the company build a railway of standard gauge through the county,
whi¢éh condition was subsequently fulfilled. In making this issue, all
formalities required by law were complied with. Held, that the county
could not set up the defense of ultra vires, in an action on the bonds,
merely because the railway company was authorized to build only a
narrow-gauge railroad.

2. SaME—REciTaALs—Bona FipeE HOLDER.

County bonds bore on their face reeitals that they were issued to a
certain railway corporation in payment of a subscription for stock, made
by virtue of a certain act of the state legislature, (cited by title and
date,) and acts amendatory thereof; ‘the provisions and requirements of
said acts, and the conditions precedent necessary to the subscription afore-
said, and the lawful issue of this bond, having been in all respects fully
and completely complied with and performed.” Held, that the defense of
ultra vires was not available in an action on the bonds, as against a bona
fide purchaser for value on the faith of the recitals, and without. notice
that the corporation was authorized to construct only a narrow-gauge road,
and that the bonds were issued on condition that the road should be, as
it in fact was, of standard gauge.

8. SaAME—PowrR oF COUNTIES UNDER KANSAS STATUTE

Act Kan. March 3, 1877, § 2, (1 Gen. St. Kan. 1889, pp. 456, 457,) em-
powered counties to issue bonds to aid in the construection of narrow-
gauge railways to the amount of $4,000 per mile, and to exchange them for
second mortgage bonds of such railways. Section 3 provided that the act
should not be construed to repeal or change any then existing law au-
thorizing counties to issue bonds in aid of railroads. Prior to the passage
of this act, counties were empowered to issue bonds in aid of railways ir-
respective of the gauge, but could not make such issue in exchange for
second mortgage bonds. Held, that the act of 1877 did not take away the
pre-existing power of counties to issue bonds in aid of railways.

In Error to the Circuit Court of the United States for the Dis-
trict of Kansas. :
At Law. Action by Cornell University agamst the board of com-
missioners of the county of Kingman, Kan.,, to recover upon certain
railroad aid bonds of said county. Judgment was glven for plam-
tiff. Defendants bring error. Affirmed. :



