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operator at Rathburn, being the negligence of the company, we are
constrained to reverse it for this error in the charge.

The verdiect and judgment of the court must be set aside, and
new proceedings had in conformity with this opinion, and it is so
ordered

SMITH v. NEW YORK LIFE INS. CO
(Circuit Court, N. D. California. June 26, 1893.)
) No. 11,450.

1. ADMINISTRATORS — ADMINISTRATION IN DIFFERENT STATES — SuiTs oN Lire
INSURANCE PoLnicy.

A widow, shortly after bher husband’s death, removed from Illinois to
California, taking with her a policy of insurance on her husband’s life,
and there took out letters of administration, and brought suit on the
policy. In the mean time an administrator had been appointed in Illi-
nois, and had there brought suit on the policy. Held, that the pendency
of the Illinois suit was no bar to the California suit, for the policy was
assets of the estate in the latter state, and the issuance of the letters of
administration was legal. Insurance Co. v. Woodworth, 4 Sup. Ct. Rep.
364, 111 U. 8. 138, followed.

2. BAME—SUITS BY ADMINISTRATOR—FRAUDULENT CONVEYANCES.

The California suit could not be defeated on the ground that the de-
ceased, before his death, had assigned the policy to a third person, it ap-
pearing that such assignment was made for the purpose of defrauding his
creditors, of whom his wife, the plaintiff, was one; for Civil Code Cal.
§ 3439, makes all transfers of property with intent to defraud any cred-
itor void as to all creditors; and Code Civil Proc. § 1589, makes it the
duty of an administrator, when there Is a deficiency of assets, to sue for
all property conveyed by the decedent for the purpose of defrauding his
creditors. .

8. SAME—~FRAUDULENT CONVEYANCES—CONFLICT OF LAws.

The alleged fact that the conveyance was valid by the law of Illinois,
where it was made, was immaterial, for the laws of Illinois could not
affect property and credits in California, against the express provisions
of the California statute.

4. FRAUDULENT CONVEYANCES—EVIDENCE.

A husband, being indebted to his wife, who was about to institute pro-
ceedings against him for divorce, gave to a third person a biil of sale of
all his property, worth nearly $12,000, of which $10,000 was practically
in money, in payment of a debt of $3,400. Held, that the conveyance
was void, as being made with intent to defraud his wife of her claim.

5. BAME—BILL OF SALE.

The fact that the bill of sale was ambiguous, so as to make it doubtful
whether $5,000 in money belonging to the seller was intended to be con-
veyed, would not prevent the instrument from being invalid when it
clearly appeared from parol evidence that it was the intention of the
parties to include the .$5,000.

At Law. Action by Eudora V. Smith against the New York Life
Insurance Company to recover on a policy of insurance. Jury
waived, and trial to the court. Judgment for plaintiff,

Henry N. Clement, for plaintiff.

‘Wilson & McCutehen, for defendant.

MeKENNA, Circuit Judge, (orally.) Plaintiff sues as administra-
trix of the estate of William F. Smith, deceased, to recover the sum
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of $5,800, alleged to be due on a life ingurance policy. At the time
of the issuance of .the. policy, and at the time of his death, Smith
was a resident of Chicago, Ill. Negotiations, the details of which
are unimportant here, were pending between him and his wife, the
plaintiff, looking to a divorce between them, she only having
grounds therefor. Upon obtaining the divorce she was to receive
$5,000 in money and the insurance policy, in trust for their som,
who lived with her in this state. As assurdnce to plaintiff, the
policy was deposited with Mr. Campbell and the money with Mr.
Lynch, in this state. Dr. Smith died before the proceedings for
divorce were instituted. To obtain the $5,000, he borrowed on
10th of March, 1891, $1,700 of one Dr. J. B. Murphy, of which $300
was returned next day, leaving a balance of $1,400. Within a
few ‘days afterwards he horrowed $2,000 of the Ft. Dearborn Na-
tional Bank of Chicago, upon a note signed by Dr. Murphy and
himself, which note was afterwards taken up, and Dr. Murphy’s
personal note substituted for it. On April 4, 1891, Dr. Smith
executed and delivered the following instrument to Dr: Murphy:
' “Chicago, April 4, 1891

“For value received, I hereby sell, assign, and transfer to John B. Murphy
all of the property, effects, choses in action, and things of value hereinafter
mentioned, and all my right, title, and interest therein: A judgment note,
made by Morris J. Allburger for $8,700 or thereabouts; a policy in the N.
Y. Mutual Insurance Company for $5,000 or thereabouts; accounts due me
as shown by my books, and said books; my horse and buggy; all my stock
bonds in all corporations and associations; all my library, books, instruments,
office furniture, and effects of every kind soever. And I hereby authorize satd

Murphy -to take immediate possession thereof, or possession thereof at amy
time hereafter. Wm. F. Smith. [Seal.]”

This bill of sale is set up as a defense by the defendant, claim-
ing it to be an assignment of the policy. There is no doubt the
policy referred to is the policy sued on in this case. At the time of
the execution of said bill of sale, Smith made his last will, by which
bequeathed all his estate to Elizabeth C. Merrill, subject to the
payment to Dr. Murphy-of $3,400, $50 to his son, and $50 to plaintiff,
whom he described as formerly his wife. He appointed an execu-
tor, but the latter declined to act, and letters of administration
with the will annexed were taken out by the Jennings Trust Com-
pany of Chicago, who brought suit on the policy of insurance in
Tlinois against defendant. This suit is also pleaded as a defense,
and it is hence contended that the power to recover on the policy
is in the Hlinois administrator, where Smith resided and died, and
not in California, where the policy was at the time of his death,
and now. is.

In the case of Insurance Co. v. Woodworth, 111 U. 8. 138, 4 Sup.
Ct. Rep. 364, one Ann E. Woodworth was insured in the New Eng-
land Mutual Life Insurance Compauy, she being at that time a resi-
dent and domiciled in the state of Michigan. She died in Seneca
Falls, N. Y. After her death her husband removed to the state of
Tllinois, and took out letters of administration, then having in his
possession the policy of insurance. It was held by the court that
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the policy was personal property, situate in Illinois, and the issu-
ance of letters of administration in that state was legal, and
that the defendant was properly sued in Illinois. The court further
said: “Payment of this debt to the administrator appointed in
Ilinois will be good against any administrator appointed else-
where.” The policy of insurance sued on in this case, therefore,
is undoubtedly agsets of the estate in California, and the plaintiff
is entitled to recover, unless the assignment to Dr. Murphy con-
veyed the policy to him. The plaintiff, however, contends that the
assignment was made to delay and defraud her as a creditor of the
assignee. By section 3439 of the Civil Code of this state, “every
transfer of property or charge thereon made, every obligation in-
curred, and every judicial proceeding taken with intent to delay
or defraud any creditor or other person of his demands, is void
against all creditors of the debtor and their successors in interest;”
and section 1589, Code Civil Proc, requires an executor or ad-
ministrator, when there is a deficiency of assets, to sue and recover
all goods, chattels, rights, or credits which have been conveyed by
decedent in his lifetime with intent to defraud his creditors, or to
avoid any right, debt, or duty of any person.

The plaintiff was not only the wife of decedent, but she was a
creditor also, she having obtained a judgment against him for
alimony, which, at the time of his death, was unpaid; and the
evidence, in my opinion, shows that the assignment to Dr. Murphy
was made to defraud her, and to give his property, after the satis-
faction of the doctor’s claim, to Miss Merrill, the residuary legatee
of his will. A motive for this purpose the testimony of witnesses
for defendant supplies. To the lawyer who drew the assignment
and will Dr. Smith expressed the utmost aversion for his wife,
the utmost affection for Miss Merrill. He virtually disinherited
his minor son. The sum of $50, which he bequeathed to him, was
not a substantial bequest.

Of the property described in the bill of sale a portion exclusive
of stock was sold for $1,350. Certain of the stocks were sold
for $380. The other stocks are said to be worthless, and the judg-
ment against Allburger is also said to be worthless. The policy
of insurance was good, absolutely good, for $5,000, making, there-
fore, property to the value of $6,730 conveyed for $3,400,—not to
secure, but to pay $3,400,—for Dr. Murphy distinctly testifies that
.the bill of sale was payment, not security. That is $3,330 more
than Dr. Smith owed Dr. Murphy. The disproportion was greater,
if we include the $5,000 in money which was in the hands of Mr.
Lynch. That this sum was intended to be conveyed the defendant
denies, but the evidence establishes it. The bill of sale says,
among other things, “All my library, books, instruments, office
furniture, and effects of every kind soever.” This is ambiguous.
Considering the instrument alone, whether the word “effects” is
to be regarded as independent and as comprehending all other
property of Dr. Smith, or whether it is to be limited by the word
“office,” and be confined to office effects, is disputable; but what
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. the parties intended to’be conveyed is not disputable, and, if the
'purpose” was fraudulent; & mistake in-‘executing it did not alter
its character. The lawyer who drafted the bill of sale testifies
‘how it' came to be executed; 4nd what was sdid when it was de-
livered: His testimony is: “Doctor Smith said, addressing himself
‘to Doctor Murphy: ‘Doctor, in payment for the debt I owe you,
* * % 1 desire to execute and deliver to you a bill of sale of
all of my property of every kind, no matter where the same may
be, and everything of value that I have got’” Language could
hardly be more comprehensive. It is emphasized further by Dr.
Murphy’s' reply. He replied: “If you have transferred every-
thing to me that you have, I cannot expect any more from you.
* - * # Other witnesses confirm this' testimony, but it is not
‘necessary to quote them. Indeed, that the bill of sale does not,
or was not intended to, convey the $5,000 in money, is the excuse
of the defendant. It never was the excuse of Dr. Murphy. He
always claimed, and still claims, the $5,000 in money, and by the
claim justifies acts which certainly otherwise would be inconsist-
ent ‘with' the character of the bill of sale as payment, which, as
we have seen, he testified it was. I have no doubt, therefore, that
the bill of sale, no matter what its language alone may justify, was
intended to convey the $5,000 in money as well as all other prop-
erty of Dr. Smith; and it would be an extreme credulity to be-
lieve that he meant only to pay Dr. Murphy, when he conveyed
to him $11,730, for an indebtedness of $3,400, and practically $10,-
000" of the sum in money. If it be said that litigation with the
plaintiff was expected as to this amount, the answer is, the ex-
pense of litigation could not have béen expected to reach the
sum of $8,330,—the difference between $10,000 and the balance
due Dr. Murphy after deducting the amount realized from the other
property. The conclusion deduced from the disproportion of the
property conveyed to the amount of the debt owed is confirmed by
other evidence, which it is unnecessary to mention.

It is contended by defendant that the transfer was good by the
laws of Illinois. It is not necessary to determine whether it was
or not. The laws of Ilinois cannot be extended to affect prop-
erty and creditors in California against the provisions of section
‘3439 of the Civil Code of California. Green v. Van Buskirk, 7
Wall. 139; Whart. Confl. Laws, § 334 et seq., and cases cited. It
ig also contended that the bill of sale is only voidable, not void,
and that it must prevail until set aside in a direet proceeding. This
contention is not good. The Codes of this state make the trans-
fer void, not voidable, and therefore it can have no effect whatever.

Judgment for plaintiff. '

Mr, McCutchen: T will ask for a stay of 20 days. '

Mr. Cannon: T do not think Mr. ‘Clement will have any objec-
‘tion to it.

The Court: Very well.
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COFFIN et al. v. BOARD OF COM’RS OF KEARNEY COUNTY.

(Circuit Court of Appeals, Righth Circuit. July 10, 1893.)
No. 231,

1. MuN1cIPAL CORPORATIONS—BONDS—POWER To ISSUE.

When the power of a municipal corporation to issue negotiable paper is
called in question, it will not be deduced from uncertain inferences, and
can be conferred only by language which leaves no reasonable doubt of
an intention to confer it. Brenbam v. Bank, 12 Sup. Ct. Rep. 659, 144
U. 8. 178, followed.

2. SAME—-CONSTRUCTION OF KANSAS STATUTE.

Laws Kan. 1876, c. 63, § 1, concerning the organization of new counties,
contained a proviso that “no bonds of any kind shall be issued by any
county * * * within one year after the organization” thereof. This act
was afterwards amended, (1 Gen. St. XKan. pp. 535, 536, § 120,) and the
proviso was changed to the following: ‘“That no bonds * * * shall
be voted for and issued * * * within one year after the organization.”
Held, that the words “voted for” were a further restriction, and not an
enlargement, of the power of counties, and that funding bonds were
within the prohibition of the act.

8. SaME—RECITALS—ESTOPPEL.

A purchaser of municipal bonds is bound to ascertain whether the
municipality has power to issue them, and an utter want of such power
Is not cured by any recitals in the bonds. Dixon Co. v. Field, 4 Sup. Ct.
Rep. 315, 111 U, 8. 83, followed. .

4. 8aME—KANSAS STATUTE.

Under Gen. St. Xan, pp. 535, 536, § 120, declaring that after certain
steps have been taken a new county “shall be deemed duly organized,
provided that no bonds shall be issued * * * within one year after
the organization,” a county, after taking such steps, is not “duly organ-
izéd” for the purpose of issuing bonds, and is not estopped by any re-
citals in its bonds to show that they were issued within the forbidden
time, and are therefore invalid in the hands of bona fide holders. State
v. Commissioners of Haskell Co., 19 Pac. Rep. 362, 40 Xan. 65, approved.

5. SAME—MATTERS OF PUBLIC RECORD.

Municipalities are not estopped by recitals in their bonds, except as to
matters of fact, nor even then if the facts recited are matters of public
record, open to the inspection of every inquirer. Sutliff v. Oommisswners,
13 Sup Ct. Rep. 318, 147 U. S. 230, followed.

6. SAME—KANSAS STATUTE.

1 Gen. St. Kan. pp. 535, 536, § 120, providing for the organization of coun-
ties, declared that after certain steps had been taken the governor should
appoint county officers, upon whose qualification the county should be
deemed “duly organized,” provided no county bonds should be issued with-
in one year thereafter. An examination of the records in the executive
department of the state would show the date of the appointment of such
county officers. Held, that all purchasers of bonds were charged with
notice of such date, and that the county was not estopped to deny the
va.liditydof bonds issued within one year thereafter, as against a bona
fide holder.

In Error to the Circuit Court of the United States for the Dis-
trict of Kansas.

At Law. Action on county bonds by William Edward Coffin,
Walter Stanton, and Charles Fawcett Street, partners as Coffin
& Stanton, against the board of county commissioners of the county
of Kearney, Kan. The circuit court overruled a demurrer to de-
fendant’s plea, and on plaintiff’s refusal to plead further gave judg-
ment for defendant. Plaintiffs bring error. Affirmed.



