
the rights of parties under the' law of France, who
claim use, of a name ofa including owners
of waters or springs. It thel'efor.e appears that the name
"Vichy" is a commercial name, and, as such, is protected under
the industrial property treaty, without. obligation of deposit,
whether it does or does not form part of a trade or commercial
mark.
The demurrer is overruled.

===
LOUISVILLE, N. A. & O. RY. CO. v. OIDO VAL. IMPROVEMENT"

CONTRAOT CO. et aI.
(Circuit Court, D. Kentucky. May 23, 1893.)

L NJIlGOTIABLB INSTRUMENTS - ILLBGAL GUA.RANTY - BILL TO CANCEL-BONA
FIDE PURCHASERS.. .'
Abi» 1)J:01J&ht by a railroad company to iiB guaranty upon the

bonds of another company, on the ground otUlegaUty and fraUd, is not
demutrable'because it fails to show that defendants are not 'bona fide
holders for value, tor, whentraud or illegality in the inception of nego-
tiable, ins,truD;leniB is sbown, It devolves upOn the indorsee to show that
he is a tlde holder.

.. EQUITl - MULTIPLICITY 01' SurTs-NEGOTIABLTll INSTRUMENTS.
A raflroad company, whOlle guaranty appears indorsed upon several

hundred: bOnds issued by another company, baving been placed there
illeg8l1y. /Uld, fraudulently, may maintain a bill in equity against the
holders. tllereof to cancel the guaranty, on the ground of preventing a
multlPl1¢ty of suits, althoughlt might have a good defense at law to each
ot the bonds.
In Equity. Suit by the Louisville, New Albany & Chicago Rail-

way Company against the Ohio Valley Improvement· & Contract
Company and· others to obtain the. cancellation of complainant's
guaranty upon e,ertain bonds issued by the Richmond, :N:"icholasvillc,
Ervine & Beattyville Railway Company. Heard on demurrers to
the supplemental bill. Demurrers overruled.
Henry Crawford and Helm & Bruce, for complainant.
St. John Boyle and Muir, Heyman & Muir, for defendants.

LURTON, Circuit Judge. The questions now for consideration
arise upon: the demurrers filed '!Jy certain defendants to the sup-
plemental bill filed by the original complainant. Fo!' a proper
understanding of these questions, it is necessary to state the s;ub-
stance of the original bill, as well as of the supplemental bill.
The original bill alleged that the defendant the Richmond, Nicholas-
ville, Ervine & Beattyville Railway Company, hereaft.er styled the
Beattyville Railway Company, had contracted with the Ohio Valley
Improvement & Contract Company forthe construction and equip-
ment of its line of railway, situated in the state of Kentucky;
that the construction company, as a consideration, was' to receive
tJ1e first mortgage bonds olthe railway company, to the extent of
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$25,000 per. mile, deliverable as .the worK progressed, and also a
controlling interest in its shares of stock. The bill then charged
that the complainant railway company had entered into a contract
with the defendant construction company, by which, in considera-
tion of a transfer to it of a majority of the entire stock of the Ken-
tucky Railway Company, that it (the complainant railway company)
would guaranty the payment of the principal and interest of the
railway bonds to be received by the construction company. The
bill further alleged that this contract had been so far executed
that the guaranty of the railway company had been indorsed upon
1,185 of the Beattyville Railway Company's bonds, which had been
delivered to the construction company. This indorsement upon
these bonds was in these words:
"For value received, the Louisville, New Albany and Chicago Railway Com-

pany hereby guaranties to the holder of the within bond the payment by
the obligor therein, .of the principal and interest thereof, in accordance with
the tenor thereof."
It also charged that the bonds thus guarantied had been delivered

to the construction company, and that a large portion of them were
still held by the construction company; that others had been de-
livered to certain persons who had subscribed therefor, and who
were named as defendants to the bill; that others, still, were in
the hands of the Louisville Trust Company, to be delivered to sub-
scribers when paid for. The bill alleged such a .state of facts as to
make the guaranty upon such bonds illegal and fraudulent, and the
contract for the guaranty of further bonds to be received by the
construction company likewise illegal.
Upon the filing of the bill the usual injunction was granted, en-

joining all of the named defendants from transferring, incumbering,
selling, or removing from within the jurisdiction of the court, any
of the bonds thus illegally and fraudulently guarantied; and such
steps were thereafter had, under the original bill and answer, as
resulted in a decree canceling the guaranty upon all bonds then
in the possession or control of the construction company. Since
that decree, complainant company has filed a supplemental bill,
alleging, among other things, that the work of construction of the
Beattyville Railway has been abandoned; that it is insolvent, and
in the hands of a receiver appointed by this court, under a bill
filed by the holders of its mortgage bonds; and that complainant
has lately learned that certain persons, who are made defendants
to this supplemental bill, claim to be the owners and holders of
Beattyville Railway bonds, many of them guarantied by complain-
ant company,and which have not been heretofore canceled. The
supplemental bill prays that these holders of said guarantied bonds
be made defendants, and that they be required to bring their bonds
into court, and submit to a cancellation of the guaranty thereon.
Certain of these defendants have appeared and demurred upon

the ground that this court has no jurisdiction of the matters com-
plained. of; no case appearing on the face of the bill, entitling the
complainant, in a court of equity, to any relief against them.
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Neither the bill nor the supplemental bill contain any specific alle·
gation as to thecircuIDstances under which the demurring defend·
ants became holders of bonds. It does not affirmatively appear
whether they are, or are not, holders for value and without notice.
But it seems to me that where a bill alleges a state of facts showing
that negotiable securities have been issued illegally and fraudu-
lently, . and have come into the possession of the defendant, that
it devolves upon the defendant. in view of such fraud and illegality,
to show that he is a purchaser for value. "Where fraud or illegality
in the inception of negotiable paper is shown, the indorsee, before
he can recover, must prove that he is a holder for value. The mere
possession of the paper, under such circumstances, is not enough."
Story, Prom. Notes, § 196; Smith v. Sac Co., 11 Walt 139. "It is
an elementary rule that, if fraud or illegality in the inception of a
negotiable paper is shown, the indorsee. before he can recover, must
prove' that he is a holder for value. The mere possession of the
paper, under such circumstances, is not enough." Stewart v. Lan-
sing, 104 U.S. 505. For the purpose of this demurrer, the defend·
ants must be treated as standing; with respect to these guarantied
bonds, in no better situation than the construction company.
Defendants next insist that a, court of equity could not entertain

jurisdiction of a suit to set aside any illegal contract, where there
is an adequate and sufficient defense at law. Cancellation is one
of those purely eqUitable remedies exercised exclusively by courts
of equity. The jurisdiction has always existed, but will not gen·
erally be exercised if the legal remedy, whether defensive or affirma-
tive, is certain, complete, and adequate. There is a strong line of
authority, from courts of the highest respectability, supporting the
view that equity has jurisdiction to decree cancellation of a deed,
bond, note, or other obligation, whether the instrument is or is
not void at law, or whether it be void for matter appearing on
its face, or aliunde. Hamilton v. Cummings, 1 Johns. Ch. 521, and
cases cited, English and American; Jones v. Perry, 10 Yerg. 59;
Johnson v. Cooper,2 Yerg. 525. But in the United States courts the
jUrisdiction has been much more sparingly exercised, and some
circumstances' must appear, calling strongly for equitable interposi.
tion. Thus, in the case of Grand Chute v. Winegar, .it was held
that a bill would not lie to cancel bonds held by the defendant,
where it appeared on the fllice of the bill that the defense at law
was perfect. 15 Wall., 373. Under the strictest limitations as to
the circumstances justifying the exercise of equitable jurisdiction
for purpose of cancellation, it would seem that if, for any reiason,
it appears that a legal remedy would be inadequate to the attain-
ment of complete justice, as where the instrument sought to be
canceled is negotiable, and has not matured, the remedy at law,
in such cases,must be deemed inadequate, inasmuch as the com-
plainant would·be subjected to the hazard of being cut off from
defenses if the instrument should come to the hands of an innocent
holder for value. So, where any vexatious or injurious use of an
instrument could· be made, if suffered to' remain in the hands of one
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not entitled to enforce payment, equity will interpose, and cancel
the instrument. Porn. Eq. JUl'. §§ 221, 911.
I do not, at this stage of this case, deem it necessary or proper

to determine whether or not these bonds, in the hands of innocent
purchasers for value, would be enforceable against the complainant
company. The question should be reserved for further argument,
and careful consideration. But if the defense of the complainant
company would be cut off, in case these bonds should pass into
the hands of bona fide holders, it is clear that equity should inter-
pose, and enjoin such transfer, and cancel the guaranties indorsed
upon them.
Upon another ground, altogether, I am of opinion that equity has

jurisdiction to maintain this bill, and that is to prevent a multi-
plicity of suits. Exclusive of the bonds heretofore canceled, the
complainant's guaranty appears upon some six or seven hundred
bonds, of $1,000 each. It would become liable to suits upon coupons
upon each bond as it matures. It is obvious that in courfle of time
these bonds might pass into the hands of hundreds of persons,
and the complainant company thus be subjected to a ruinous num-
ber of actions. A judgment in its favor, as between it and a
particular holder, would not conclude any other holder. If the de-
fenses to these bonds be treated as purely legal, and the rem.edy
sought a legal remedy, the jurisdiction would exist. "It is not
essential that _the remedy sought shall be purely an equitable
remedy. The very fact that a multitude of suits are to be pre-
vented constitutes the very inadequacy of legal methods and reme-
dies, which calls the concurrent jurisdiction of a court of equity
into being, under such circumstances, and allows it to adjudicate
upon purely legal rights, and confer purely legal reliefs." 1 Pom.
Eq. JUl'. § 243.
There has been much conflict of authoritv as to the circum-

stances which will justify a court of equity in taking jurisdiction
to prevent a multiplicity of suits; but an examination of nutnerous
authorities brings me to the conclusion that where a complainant
may be subjected to a multitude of separate suits by separate
claimants, and the judgment in one case would not be conclusive
in others, a case arises for equitable jurisdiction, if the defend-
ants have a community of interest in the questions at issue, and
in the kind of relief sought, by reason of the common origin of
their several claims. This conclusion has the support of Mr. Pom-
eroy, who, after an elaborate consideration of this question, says:
"Under the greatest dtversity of circumstances, and the greatest variety of

daims arising from unauthorized public acts, private tortious acts, Invasion
of property violation of contract obligations, and notwithstAnding the
denials of S'ome American courts, the. weight of authority is simply over-
whelming that the jUrisdiction may and should be exercised, either on be-
half of a numerous body of separate claimants against a single party, or on
behalf of a single party against such a numerous body, although there is
no common title, nor community of right, nor of interest in the subject-
matter, hut because there is merely a community of interest among them in
the questions of law and fact involved in the general controversy, or in the
kind and form of relief demanded and obtained by or against each individual
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aWlljority of com·
munity of intereAti in the questions at in the llnd 'klnd of relief
sought, has originated from the fact that the separate: clafD1s of Il1l the in·
dividuals.composing the 'body arise by means of the saine unauthorized, un-
lawful, 1p,egaJ. act or proceeding. Even this exter:Q.al feature of unity,
however, qOOSU()t always exist. and fs nO't. deemed essentiill. Courts of the
highest·stall.ding and equity hava rl've:,ttedly appeared and exercised thit'l
jurisdiction 'Where individual claims were, not only legally separate, but were
separate in term, and arose from an entirely Sllparate. and distinct trans.-
action. simply: ):>ecause there :was acommnnity of interest among all the
claims in the remedy." pom. Eq.•Jur. §§ 222,911, et seq.
The .of RailwllY Co. v. Schuyler, 17 N. Y. 592, is an inter-

esting and instructive case. In that case it appeared that spurious
certificates. Qfstock in a railroad corporation had been issued by
an officeI' having appallent authority to do so, and undistinguish-
able on ·thelr. faces from certificates of genuine stock, and were
out,standing in· the hands of numerous holders. The holders of
such spumous certificates were made parties defendant to the bill
filed by.the-railroad company. Mter an elaborate consideration
of the question,. as to whether or not the bill would lie, that court
. maintained its jurisdiction, and held that the false certificates hav-
ing a com,mon origin and common ground of invalidity, though
tbe holders such .,underdifferent circumstances and con-

claimed differentrigbts, yet they were all prop-
erly joined as defendants, and the bill maintained as a bill· to
prevent a multiplicity of!!!Wts.
In Supel'Vi$ors, v. HeyoEl,::we find a I'limilar case. The treasurer

of Saratoga county, under an authority to issue notes for money
advances to; .tlJ,e countytQ the amount.of some $20,000, issued 73
notes to the wnount of Thel!!e notes were held by 53 per,

many of; 'fhom had brought sepill'ute suits upon their notes.
The supervisors filed a bill in equity against all the holders of said
notes, .including ... those who .had brought suits at law. Upon de-

to the bill it was held that upon the facts a case was made,
entitling th( plaintiff, upon. equitable principles, to implead the
bolders of .the notes, for the purpose of having their respective

and of the company, determined in one ac-
tion; that were of the same general character; and that
the action waslllaintainable for the purpose of preventing a mul-
tiplicity of .and to protect plaintiff against the hazard of a
double recovery, 77 N. Y. 219.
The case of.Waterworks v, Yeomans, L. R. 2 Ch. App. 11, was

this: A verY' large number of persons held separate claims
against the. waterworks company. The claims were for damages
originating in an inundation resulting from the breaking of a
reservoir. Under a special act commissioners were appointed to
in,qllire into Rll(111ssess these damages, and issue certificates upon
'Ale The 'Yaterworli:s claimed that the power of
the commlSBloners had expwed, and that a large number of these
certificates were in consequence invalid. A bill by the' company.
against a few, as llepreseliting the whole was filed, and
'a .demurrer '.The Cl)urt. beldthat as the rights of all
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depended upon the same question, and that although the defense
could be made at law, it was "a very fit case, by analogy, at
least, to a bill of peace, for a court of equity to interpose, and
prevent the unnecessary expense and litigation which would be
thus occasioned, and to, decide once for all the validity or invalidity
of the certificates upon which the claims of all persons depend."
See, also, Black v. Shreeve, 7 N. J. Eq I 440.
The demurrer must be overruled.
One of the defendants has a suit pending in a state court against

the complainant company upon matured coupons. The motion to
discharge the injunction against the further prosecution of that
suit is disallowed.

TOD et a1. v. KJl:NTUCKY UNION LAND CO. et aL

(Circuit Court, D. Kentucky. July 11, 1893.)
No. 6,116.

1. CORPORA.TIONS-PowERS-GuARANTYlNG ACCOMMODATION PAPER.
A corpol'ation, in the absence of an express grant, ha" no power to

guaranty, for accommodation, the obligations of another corporation.
2. SAME-POWER TO EXECUTE NEGOTIABLE PAPER-GUA.RANTY OF PAPER.

A corporation with llower to execute negotiable paper may bind itself
as indorser or guarantor of bonds received by it in course of 'busi-
ness, for the purpose ot increasing the value of such bonds. RallroadCo.
v. Howard, 7 Wall. 414, followed.

3. SAME-POWERS-RULE OF CONSTRUCTION - CoNTRACTS BY WHICH CORPORA-
TION HAS BENEFITED.
The rule that the charter of n corporatIon is to be construed strictly

against the grantee does not apply to a case where the corporatlion, seeks
to repudiate contracts whereof it has enjoyed the benefits, or where such
contracts are attacked by creditors after the' corporation becomes insol-
vent. Ohicago, R. I. & P. By. Co. v. Union Pac. By. Co., 47 Fed. Rep.
22. followed.

4. SAME-ACCOMMODATION PAPER-BoNA FIDE HOLDERS.
A corporation empowered to issue bonds or execute promissory notes
is liable upon its accommodation paper in i11e hanlls of persons without
notice that such paper was not exeouted fCJr value.

5. SAME-CONSOLIDATION OF CORPORATIONS-GUARANTY OF BONDS OF ANOTHER
CORPORATION.
A land company empowered to fol"Ill a "temporary or permanent con-

solidation" with any railway company, in furtherance of its general
powers, may purchase all the stock of a railway company, and
control the 8ame, if such control is in furtherance of the general powers
of the land company.

6. SAME-GUARANTY OF SECURITIES OF ANOTHER CORPORATION.
A land company thus empowered was Ruthorized to open and develop

mining and timber lands, and to condemn a right of way for the eXpOl't
of its products. lIela, that the land company had power to guaranty the
bonds and the interest on the preferred ot the railway company,
in order to complete the railway, and thereby secure a market for the
products of the land company.

'7. &ME-AMENDMENT OF CHARTER-RETROACTIVE EFFECT.
While this temporary consolidation existed, the railway company issued

,and delivered to the land company second mortgage bonds on account of
its indebtedness to the land company. The clause in the charter of the
land cOllivany permitting a consolidation with a railroad company was


