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The bill of complaint is not, because of failure to set forth therein
the efforts of complainants to secure action by the board of trustees,
in accordance with equity rule 94, insufficient. This snit was
commenced in one of the courts of this state, and was removed
hither by the defendants. Rule 94 has reference to suits com-
menced originally in the national courts, and was not intended to
bar the removal of a suit in equity from a state court.

Application for receiver granted.

NORTHERN PAC. R. CO. v. CITY OF SPOKANE et al.
(Circuit Court, D. Washington, IE. D. June 22, 1893.)

1. DEDICATION—PLAT—INSCRIPTION.

The Northern Pacific Railroad Company, through its agents, made
an addition to a town on one of the sections granted to it by congress,
and sold lots with reference to a recorded plat thereof. By the in-
scription on the plat it was declared that the streets shown thereon were
dedicated to the use by the public, “except that strip of land 225.7 feet
in width, designated as ‘Railroad Street,” which is reserved for the tracks
and use of said railroad company.” On the plat, M. street, which was
an, extension of M. street in the original town, was shown extending
continuously across Railroad street. Held, that the exception in the in-
scription did not operate to reserve Railroad street to the exclusive use
of the company at the place of interscction with M. street, and the com-
pany had no right to erect a depot within the limits of Railroad street,
and extending across M. street, so as to block the crossing.

2. SamrE—RamroaDp CompantEs—ULTRA VIRES.

The dedication of streets intersecting its right of way was not ultra
vires the railroad company, for this was not an alienation of its right
of way so as to interfere with the purpose of the grant made by congress.

8. SamME.

The company could not be allowed, so long as it had facilities for hand-
ling its business conveniently, to maintain a depot across the dedicated
street, on the ground that, by thus having room near the business center
of the city for its trains to stand without being divided, it would acquire
a decided advantage over competing roads.

In Equity. Bill by the Northern Pacific Railroad Company to
restrain the city of Spokane and others from destroying a depot
which is alleged to be an obstruction to a street crossing, and also
from preventing the erection of a new depot. The temporary re-
straining order was heretofore dissolved in so far as it forbade the
hindering or obstruction of the railroad company in the erection
of a new depot. 52 Fed. Rep. 428. The cause is now on final hear-
ing. Bill dismissed.

Ashton & Chapman and McBride & Allen, for complainant.
P. F. Quinn and George Turner, for defendants.

HANFORD, District Judge. The general nature of the con-
troversy in this suit is sufficiently stated, in my opinion, upon
the motion to dissolve the temporary restraining order, reported
in 52 Fed. Rep. 428. The question in the case is whether Mill
street in the city of Spokane is a continuous thoroughfare across
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the right of way of the Northern Pacific Railway, or across Rail-
road street, in which the tracks of said railway are laid, or whether
said Mill street is interrupted so that the area within the lines
of said street extended across the right of way is private prop-
erty, to which the Northern Pacific Railroad Company has the ex-
clusive right. The evidence proves that the ground in dispute is
within Railrcad addition to the city of Spokane, which addition is
located upon one of the odd-numbered sections granted to the North-
ern Pacific Railroad Company, and was platted by agents of said
company, with streets conforming to the plan of said city as laid
out by its founders. A plat of said addition wags in the year 1880
filed for record conformably to the statutes of Washington Terri-
tory relating to the platting of cities and towns, and additions
thereto, with the following inscription thereon:

“The annexed plat contains a deseription and designation of the Railroad
addition to Spokane Falls, in Spokane county, Washington Territory, laid out
by the Northern Pacific Railroad Company in section 19, township 25 north,
range 43 east of the Willamette Meridian, and situated upon the north half
of said section, as shown upon said plat. The width of the streets and
alleys and the size of the lots and blocks are as designated in the plat and
explanations. The streets shown upon said plat are dedicated to the us:
by the public until lawfully vacated, except that strip of land 225.7 feet in
width, designated as ‘Railroad Street,” which is reserved for the tracks and
use of said railroad company.

[Signed] “John W. Sprague,
“General Superintendent and Agent, Northern Pacific Railroad Co.”

Said plat shows Mill street extending continuously across Rail-
road street, and the evidence in the case shows the same to be a
continuation of Mill street in the original town. The complainant
has recognized the plat of said addition in the sale of lots, so that
it can avail nothing to question the authority of the company’s
agents to lay off said addition, and record the plat. A sale of lots
with reference to a plat upon which streets and alleys are shown
operates as an irrevocable dedication of such streets and alleys, so
that the proprietor cannot afterwards deprive his vendees of the
right to have the streets and alleys devoted to use as public high-
ways, although he may mnot have previously acknowledged the
plat. 2 Dill. Mun. Corp. (3d Ed.) § 640.

There is no rule or reason to support the contention of the com-
plainant that by the inscription on the plat an exception is made
of Railroad street, so that the streets at right angles therewith
terminate at the margins thereof. The marginal lines of Rail-
road street upon the plat are not extended across the interseeting
streets. The area of the intersection of the two streets appears
to be as much a part of Mill street as of Railroad street, and there
is nothing upon the plat indicating an exception or reservation of
any part of Mill street, nor of an intention that said area should
not be a place for people to cross the company’s right of way and
tracks. The plat is, in legal effect, a grant to the public of an
easement and right to use the streets laid out thereon as thorough-
fares; and whatever ambiguity there may be in the grant must
be explained by applying the familiar rule for the construction and
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interpretation of deeds,—that they are to be construed most
strongly against the grantor. 2 Pars. Cont. 506. Therefore I
hold that the rights reserved as to Railroad street are subordinate
to the public easement granted by the dedication of Mill street.
Officers of the company have testified that a freight depot,
covering the particular piece of ground in dispute, is necessary to
the convenient transaction of the company’s business; and upon
argument counsel denied the power of the company to alienate said
ground, the same being within the limits of the grant made by
congress specifically for the use of the company for its right of
way and terminal purposes. I assent to the proposition that the
corporation cannot lawfully dispose of its right of way granted by
congress, so as to defeat the purpose of congress in making the
grant. But certainly the railroad was intended to be a public
benefit and aid to the development of the country, and not to
be a barrier. It was contemplated that towns and cities would
grow up along its line. and that the coming and going of people
to and from the company’s depots and stations, and the transac-
tion of business there, would necessitate the location of streets
crossing the right of way. The grant is sufficiently liberal to ad-
mit of such crossings without erippling the railroad or impairing
its usefulness. I think that the dedication of the streets in Rail-
road addition cannot be held to be ultra vires, consistently with a
reasonable construction of the act creating the Northern Pacific
Railroad Company. Its officers have not so construed the fran-
chise in transacting the company’s land business. When the plat
was made, Spokane was but a prospective city, and energetic
people have since made it an actual city, covering a large territory
on both sides of Railroad street. To mow cut the city in twain
by decreeing that the right of way is, in contemplation of law, a
wall without gates or passageways, would be the perpetration of
a monstrous wreng.  The necessities of the company do not require
this. A new freight depot has been erected since this suit was
commenced upon a site as near to the heart of the city as a rail-
road freight depot ought to be located. The only pretext for in-
sisting upon closing Mill street by extending a freight depot across
it is that by having room so near to the business center for trains
to stand without being divided the company will hold a position of
decided advantage over its competitors for the traffic of Spokane.
A freight depot and yard situated so as to obstruct the shortest
and most natural routes between the principal residence district
and the retail stores, office buildings, and hotels of the city must
necessarily be a source of annoyance to many people. It is true,
therefore, that no other railroad can be expected to ever secure
such a location for such use, and the Northern Pacific Railroad
Company, if permitted to have its way in this matter, would in-
deed be alone in the enjoyment of whatever advantage there may
be in holding such a location; but, so long as the company has
facilities for handling its traffic conveniently, this plea merits no
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consideration. I do not think that a case for an injunction bams
been made out.
Decree that the suit be dismissed, with costs.

AURIANCE, PLATT & CO. v. McCORMICK HARVESTING MACH. Q0.
et al.

(Circuit Court of Appeals, Seventh Circuit. May 23, 1893.)
No. 108.

L PATENTS FOR INVENTIONS—INFRINGEMENT SUIT—PARTIES.

A licensee may prosecute in his own name suit for infringement of &
patent where the defendant is the owner of the legal title to the patent.
Littlefield v. Perry, 21 Wall, 205, cited.

2. CoNTRACT—CONSTRUCTION—AMBIGUITY.

It is only a latent ambiguity that may be explained by evidence aliunde.
Doubts apparent upon the face of an instrument must be resolved by the
court, resorting, if necessary, to the rule that a grant expressed in doubt-
ful words shall be construed most strongly against the grantor.

3. PATENTS POR INVENTIONS—LICENSE FOR SALE IN FOREIGN COUNTRIES.

In addition to the grant of an excluslve license to manufacture and sell
In certain parts of the United States, a license contained the following
clause: “And, so far as we can control the same, the exclusive right to
build harvesters and binders under the rights herein granted, for sale in
Europe, Australia, and South America.” Held that, fairly and reasonably
construed, this language conferred upon the licensee an exclusive right
to manufacture within the United States for sale in the foreign countries
named, and hence that an injunction should issue against the parties man-
ufacturing in the United States outside the territorial limits covered by
the license to restrain them from manufacturing for such foreign trade.

4 INJUNCTIONS ORDERED.

In this case the court finds that complainant is entitled to a preliminary
injunction to restrain infringement of 16 patents issued to James R.
Ej%verance for improvements in harvesters and binders. 55 Fed. Rep. 288,

rmed.

Appeal from the Circuit Court of the United States for the North-
ern District of Illinois.

In Equity. Bill by Adriance, Platt & Co. against the McCor-
mick Harvesting Machine Company and Cyrus H. McCormick for
infringement of certain patents. A temporary injunction was
granted. Defendants appeal. Affirmed.

Robert H. Parkinson, for appellants.
Banning & Banning & Payson, for appellee.

Before JENKINS, Circuit Judge, and BAKER and BUNN, Dis-
trict Judges.

PER CURIAM. The decree of the circuit court is affirmed for
the reasons stated in the opinion of the court below, reported in
56 Fed. Rep. 288.




