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UNITED STATES v. SOUTHERN PAC. R. CO. et al., (three cases.)
SAME v. COVfON MARBLE & LIME CO. et al.
(Circuit Court, S. D. California. July 10, 1893.)

Nos. 68, 177, 178; and No. 88.

COSTS-UNITED STATES AS A PARTy-SUPREME COURT Rur,Es,
The provisi0n of supreme court rule 24, suW. 4, that no coats "shall be

allowed in tbis court for or against the United St'lte3," does not prohibit
the allowance of costs of the lower courts in favor of the United States:
and where a mandate from the supreme court directs a decree in favor
of the United States, without I:lpedfying costs, the circuit court may
properly include therein its own costs.

On motion to cancel decree.
George J. Denis, U. S. Atty., and Joseph H. Call, Sp. Asst. U. S.

Atty.
Joseph D. Redding, for defendants.

ROSS, District Judge. The mandates or the supreme court di-
rected decrees in these suits in favor of the complainant for the relief
sought. The relief sought by the bills was: (1) Certain specific
relief in respect to lands; (2) general equitable relief; and (3) that
the defendants be required "to stand to and abide such order and
decree therein as shall be agreeable to equity and good conSlCience."
The bills contained no express prayer for costs, and, the decrees

as entered having included costs incurred by complainant in this
court, a motion is made on behalf of the defendants to strike out
that portion of the decrees awarding such costs to complainant.
In support of the motion, counsel for the defendants rely upon

subdivision 7 of rule 10, and subdivisions 2, 3, and 4 of rule 24, of the
supreme court, which are as follows:

10, sUbd. 7: "In case of reversal, affirmance, or dismissal with costs,
the amount of the cost of printing the record and of the clerk's fee shall be
taxed against the party against whom costs are given, and shall be inserted
in the body of the mandate or other proper process,"
Rule 24, sUbd. 2: "In all cases of affirmance of any judgment or decree in

this court, costs shall be allowed to the defendant in error or appellee, unless
otherwise ordered by the court,"
(3) "In cases of reversal of any judgment or decree in this court, costs shall

be allowed to the plaintiff in en'or or appellant, unless otherwise ordered by
the court. The costs of the transcript of the record from the court below shall
be a part of such costs, find be taxable in that court fiS costs in the case."
(4) "Keither of the foregoing sections shall apply to cases where the United

States are a party, but in such cases no costs shall be allowed in this court
for or against the United States."

By the last subdhision quoted it is declared that neither subdi-
vision 2 nor 3 of rule 24 apply to cases where the United States are
parties; and, further, that in such cases no costs shall be allowed
in the supreme court for or against the United States. So far from
an implication arising from this provision that no costs shall be
allowed in the trial court for the United States, the inference prop-
erly deducible is the other way; for if, by this rule, the supreme
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court had intended that no costs should be allowed the United States
in either court, the provision would not have been that "no costs
shall be allowed in this [the supreme] court for or the United
States," but that no costs shall be allowed for or the United
States, in this or the lower court; or, generally, that no costs shall
be allowed for or the United States, or some such equivalent
expression. And that the supreme court itself does not consider
that its rules deprive the United States of the right to recover costs
incurred in the trial court in a suit in which they are successful
is shown by its in the case of U. S. v. Sanborn, 135 U. S.
271, 10 Sup. Ct. Rep. 812, where the of the circuit court
refusing to allow such costs was reversed, and judgment therefor
in favor of the United States ordered.
The mandates in the pl'esent suits are silent in respect to costs,

but the direction is that the decrees be entered for the complainant
for the relief sought. The rule in equity is that the court costs
follow the decree, unless the circumstances of the case be such as,
in the interest of justice, to induce the court to modify the rule. 2
Daniell, Cb. Pl'. side p. 1381; Adams, Eq. side pp. 391,392.
In Riddle v. Mandeville, 6 Crnneh. 8G, where, nothing having'

been said in the mandate respecting costs, in response to a motion
for a further mandate to the lower court to award the costs of that
court the supreme court, speaking through Chief Justice Marshall,
said:
"The court below is always competent to award costs in a chancery suit in
that court, and in case of a mandate may issue execution therefor."
It is suggested that, as no costs can be recovered frQm the United

States in the event they are unsuccessful in the litigation, it is be-
neath their dignity to accept costs in the event they are successful.
If the rule contended for be put upon that ground, it is as applicable
to cases at law as to suits in equity; and that it is not the rule in
the former is clearly shown in the case of U. S. v. Sanborn, above
cited. And ,even in the courts of equity in England it is not the
invariable rule that the sovereign does not receive costs. I quote
from 1 Daniell, Ch. Pl'. (Ed. 1854,) side pp. 12, 13:
"It has been said that as the king, by reason of his prerogative, does not

pay costs to a subject, so it is beneath his dignity to receive them. But many
instances occur in the course of practice in which the attorney general re-
ceives costs. In the court of exchequer it is the every-day practice for the
crown to receive costs in interlocutory applications which are refused; and
in the court of chancery, when collusion is suspected between the defendants
and the relators, the attorney general attends by a distinct solicitor, and al-
ways receives his costs. In Attorney General v. Earl of Ashburnham, 1 Sim.
& S. 394, Sir J. Leach, V. c., said, in reference to the asserted principle
that the ('rown can neither pay nor receive costs: 'I find no such principle in
('ourts l)f equity. The attorney g-euerrri constantly receives costs, where h'J
is made a defendant in respect of legltCies given to charities; and even where
he is made a defendant in respect of the immediate rights of the crown in

of intestacy, and where charity informations have been filed by the at-
torney general, costs have been, frequently awarded him in interlocutory
matter<!, indeppndentIy of the relator.'''
Motions denied.
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CITY OF DETROIT v. DETROIT CITY RY. CO. et aL

(Circuit Court, E. D. Michigan. May 31, 1893.)

No. 3.320.

867

1. MUNICIPAl,
Municipal corporations can exercise only such powers as are clearly

comprehended in the legislative grant, or derived therefrom by necessary
implication, regard being had to the objects of the grant. Any doubt
arising out of the terms of the grant should be resolved in favor of the
public. :\'Iintul'D v. Larue, 23 How. 4a5, followed.

2. SAME-LAW OF MrcIIIGAN-LnnTATION ON POWEH OF
This rule prevails in l\fkhigan, and provisions of the state con-

stitution (article 15, § 13) that the legislature shall provide for the in-
corporation of cities and villages, and shall restrict their powers of taxa-
tiOIl, borrowing, etc., and (article 4, § 38) that the legislature shall confe]'
upon local governments such local administrative and legislative power
"as they may deem proper," and (article 4, § 2.'l) that the legislature shall
not vacate or alter any highway laid out by the local authorities, do not
create any power in municipal corporations, but merely restrict the
manuer in which the legislature I'hall confer such power, when it see'!
fit to do so. Taylor v. Hailway Co., 45 N. W. Rep. 335, 80 Mich. 77.
followed.

3. SAME-CONTHOL OF STREETS-STREET RAII,WAYS.
'1'he general power given to the city council of Detroit (by Laws Mich.

1869, p. 1692, § 22, pars. 11, 13, which was a continuation of similar grants
in 1S:!7 and 1857) to establish, alter, and abolish streets; to grade, pave,
repair, and pl'ohibit the incumbering thereof; and to regulate the manner
in whieh they shall be uE'ed and enjoyed,-is merely legislative, and does
not include the power to grant a vested right, for 30 yt'ars, to build and
opel'ute a street railway in the streets, although such use of the streets
may be permitted by license revocable at will. Brown v. Duplessis, 14
La. Ann. 842; state v. Conigan Consolidated St. Ry. 00., 85 Mo. 274; and
Atchison St. Ry. Co. v. Missouri Pac. Ry. Co., 3 Pac. Rep. 284, 31 Kan.
661,-distingnished.

4. SAME-l.rMITATION OF STREET-RAILWAY FRANCHISE.
Laws Mich. 1861, pp. 11, 12, §§ 33, 34, :1Uthorized the formation or

companies, with a corporate life limited to 30 years, to build and operate
street railways, subject to the consent of the municipal authorities, and
"under such regulations * * * as said authorities may from time to
time presoribe." Laws 1867, p. 257, added the proviso that, after such
consent had been given and accepted, said authorities should make no
regulations "whereby the rights or franchises so granted shall be destroyed
or unreasonably impaired, or such company deprived of the right of con-
structing * * * and operating such railway." The general street-rail-
way act of 1867 providpd that companies organized thereunder for the
term of 30 years mig<ht own and operate a street railway, or ex-
tend the same, with the consent of any city, by ordinance, and under
regulations prpscribed by such ordinance. It is the policy of Michigan
(Const. art. lil. § 10) to cheek the growth of corporate wealth and power,
by limiting to the term of 30 years the lives of corporations, except mu-
nicipal, commercial, railway, plank-road, and canal corporations. HeldJ,
that a city had no power to grant a vested interest in the streets, to own
and operate a street railway therein for a time longer than the life of
the grantee corporation. Swan, District Judge, dissenting. State v.
Laclede Gaslight Co., 14 S. W. Rep. 974, 15 S. W. Rep. 383, and 102
Mo. 472; People v. O'Brien, 18 N. E. Hep. 692, 111 N. Y. 1; and New
Orleans City & L. R. Co. v. New Orleans, 12 Sup. Ott Rep. 406, 143 U. S.
192,-distinguished.
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15. SAME-ASSIGNMENT OF FRANCnlsE.
A grant by a city under the said acts was assigned to a corporation

whose life was limited to a shorter time than that of the grantee corpora-
tion. It was thereafter assigned to a new corporation, whose life was
limited to a longer time than that of the grantee. Held, that the grant
was good in the hands of this new corporation, as against the city, until
such time as the life of the grantee corporation was limited to.

6. NUISANCE - RAILWAY TRACKS IN STREET - EXPIRATION OF FRANCHISE-IN'
JUNCTION.
The city of Detroit passed an invalid ordinance to extend the right of a

corporation to own and operate a street railway beyond the time to which
the life of the corporation was by law limited. The grantee assigned all its
property and franchises to a second corporation. Thereafter, an
was pas;;ed, fiXing the time beyond which the tracks should not remain
in the streets at the day on which the life of the grantee corporation
would expire. Held, that the continuance of the tracks in the streets after
tllat day was a public nuisance, which a court of equity would abate by

Swan, District Judge. dissenting.
'1. SAME-INJUNCTION-PARTIES IN PARI DELICTO - MmncTPAL CORPORA'l'HJNS.

'rhe rule that both pa rties to an ultra vires contract are in pari delicto,
and therefore a court of equity will not interpose to restore to one of them
rights which it has thus parted with, is inapplicable to a municipal cor-
poration whose trustees attempt to make an invalid grant, and in such
case the right of the Imblie to equitable relief is not prejudiced. Swan,
District Judge, dissenting.

8. JUDGMENT-EFFECT-RES JUDICATA-INVALID ORDINANCE.
A city, by orllinaDce, extended the right of a corporation to own and

operate a street railwl1y beyond the time to which the life of the
corporation was by law limited, which extension was void by the law
of the state. Thereafter, the city brought suit to compel the corporation,
whose life had not then expired, to pay more taxes than the amount
fixed in the ordinance, and the judgment was that the city had power
to stipulate the amount of such taxes, and bind itself as by a contract.
Held, that the question of the validity of the contract for lts entire term
was not res judicata in a suit by the city to compel the corporation to
abandon the streets when its life expired by law.

9. MUNICIPAL CORPORATIONS-INVALID GRANT-ESTOPPEl,.
The fact that such extension ordinance was accepted, and quietly

quiesced in, by both parties, for 10 years, during the term of the original
grant, and that the corporation expended large sums of money on tile
faith thereof, does not estop the city from denying the validity of the
extension after the expiration of the original grant, as against the grantee
corporation, though it might be estopped as against an assignee thereof
by its dealings directly with snch assignee, if such assignee was a cor-
poration whose life extended beyond the period of the extended grant.
Swan, District Judge, dissenting.

In Equity. Suit in the circuit court of Wayne county, Mich., by
the city of Detroit, against the Detroit City Railway Company, the
Detroit Citizens' Street-Railway Company, Sidney D. Miller and
William K. Muir, trustees, and the Washington 'l'rust Company of
the City of New York, for an injunction to compel the removal of
tracks from the streets, and to restrain respondents from operat-
ing a street railway therein. The Washington Trust Company
of the City of New York removed the cause to this court, and a
motion to remand was thereafter denied. 54 Fed. Rep. 1. Com-
plainant's motion to postpone the hearing on bill and answer or to
dismiss the complaint, was also denied. 55 Fed. Rep. 569. The
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hearing is now on bill and answer. Injunction refused as to certain
lines of rails, and further hearing ordered as to other lines.
John J. Speed, E. A. Kent, and Benton Hanchett, for complain-

ant.
Henry M. Duffield, John C. Donelly, Fred A. Baker, Ashley Pond,

Otto Kirchner, and Sidney 'r. Miller, for defendants.
Before TAFT, Circnit Judge, and SWAN, Distriot Judge.

TAFT, Circuit Judge. This was a bill in chancery, originally
filed in the circuit court for Wayne county, Mich., by the city of
Detroit, against the Detroit City Railway, the Detroit Citizens'
Street-Railway Company, Sidney D. Miller and William K. Muir,
trustees, and the Washin:.,>i:on Trust Company of the City of New
York. The defendants all answered in the state court, and then,
on the petition of the Washington 'l'rust Company, the Cllise was
removed to this court on the ground of local prejudice. See City of
Detroit v. Detroit City Ry. Co., 54 Fed. R€p. 1. The case was heard
on bill and answer.
The object of the bill was to obtain an injunction, mandatory and

prohibitory, to compel the Detroit Citizens' Street-Railway Com-,
pany, operating a street railway in that city, to remove its tracks'
from the streets, and to prevent its further running of cars after
May 9, 1893. The case set out in the bill was that the easement of the
Citizens' Company to occupy the streets ended upon that date, and
that the easement until 1909, claimed by the Citizens' Company
under assigmnent of mesne conveyance from the Detroit City Rail-
way, was invalid, because the city council had no power, under the
laws of Michigan, to confer an easement upon the Detroit City
Railway to last beyond its corporate life, which ended May 9, 1893.,
'1'he answers of the several defendants whose interests are stated be-
low, after denying the claim of the bill that the grant to the City
Railway of the easement until 1909 was invalid, and, after pleading
estoppel against the city on two grounds, prayed that the answers
might be treated as cross bills; that an ordinance of the city coun-
cil of 18!;2, purporting to repeal the 1909 grant, should be decreed
invalid, as impairing contract obligations; and that the city and its
officers should be enjoined frOiIll interfering with the lawful occupa-
tion of the streets by the Citizens' Company. The facts to be
gathered from the answers and the bill were as follows:
By ordinance approved the 24th of November, 1862, the common

council of the city of Detroit conveyed to one Wilcox and associates,
thei,rsuccessors and assigns, who should form a corporation for that
purpose, the exclusive right to construct, maintain, and operate a
street railway, with a single or double track, for 30 years from the
date of the ordinance, upon certain named streets of Detroit, and
upon such other streets as the common council might direct, and the
COiIllpany assent to, in writing, provided, that if the assent of the
company was not forthcoming within 30 days the council might
then give the privilege to any other company. The ordinance pro-
vided that the track should be laid in such a way as least to obstruct
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public travel; that if it should become necessary to relay the tracks,
in case the city graded, paved, or repaved the streets, the relaying
should be done at the expense of the company; that the company
should be required to keep the surface of the streets, inside the rails,
and for two feet four inches outside thereof, in good order and re-
pair, provided that on the paved portions of the streets the ma-
terials for repaving should be supplied at the expense of the city;
that the railways within the named streets should be completed
within certain fixed times, or in default thereof the rights conferred
would be lost therein; that the company should pay to the
after five years. the annual license fee of $15 a car; and that rights
conferred on Wilcox and his associates should vest, without further
act or consent of the city, in the corporation they proposed to form.
'1'he ordinance was accepted by the grantees or their successors,
who on May 9, 1863, organized the corporation as the Detroit City
Railway, with a corporate life of thirty years.
The company built the railways required in the ordinance of

1862, and continued to operate them until 1879. In the mean time
two other railway companies, under ordinances of the city, buil t
lines of road on certain streets, after the Detroit City Railway Com-
pany had declined to do so. They were known as the Detroit &
Grand Trunk Junction Street Railway, and the Central Market, Cass
Avenue & Third Street Railway. They became embarrassed, and
their property and franchises were sold under mortgages, and new
companies were organized to operate them. The successor of the
former, the Congress & Baker Street Railway Company, was organ-
ized September 17, 1875, and the successor of the latter, the Cass
Avenue Street-Railway Company, was organized August 18, 1877,
each for 30 years. 'l'he ordinances under which these companies
operated required them, in case the city paved or repaved the streets
they occupied, to repave, at their own expense, all of the portion
within the track, and two feet nine inches on either side thereof,
and imposed a car license of $25 on each double horse car, and $12.50
on each single horse car, and a special tax for the second five years
of the ordinance of 1 per cent. on the gross earnings, and after that
of 3 per cent
'1'he city became dissatisfied with the taxes it was receiving in

1879, and, after negotiating between the three companies and the
city, an ordinance was passed on November 24th of that year, the
validity of which was the main controversy in this action. The
first and second sections of the ordinance required certain extensions
on the routes of the Detroit City Railway and the Detroit & Grand
'rrnnk Junction Railway. Section 3 repealed the ordinances of
June 13, 1873, and of June 16, 1875, granting authority to the Detroit
& Grand Trunk Junction Street-Railway Company and to the Central
Market, Cass Avenue & Third Street Railway Compauy to construct
and operate street railways through certain streets of Detroit,
and provided that the said railways, constructed and operated under
those ordinances, should hereafter be subject to, and operated
under, the ordinance approved November 24, 1862, and its amend-



CITY OF DETROIT V. DETROIT CITY RY. CO. 871

ments, granting to the Detroit City Railway Company rights as
therein set forth. The fourth section imposed a tax of 1 per cent.,
half-yearly, on the gross receipts of the companies, and reqUIred them
to repave between the tracks when the city repaved, but not outside
of the tracks, and stipulated that the tax and repaving should be
in lieu of license and other taxes and charges for paving under exist-
ing ordinances. Section 5 provided that:
"The powers and privileges and obligations imposed on the De-

troit City Hailway Company by the ordinnnce of November 24, 1862, lind the
amendments thereto, are hereby extended and limited to thirty years from
this date."

The ordinance was to take effect on written acceptance of the
railway companies. Such acceptances were filed by the Detroit
City Railway Company, the Congress & Baker Street Railway Com-
pany, and the Cass Avenue Street Railway Company. In lS82
the two other companies conveyed all their property and franchises
to the Detroit City Railway. In 1887, after an attempt by the city
to collect additional taxes, upon a repeal by the legislature of a
section in the incorporating act that had imposed on such railways
a tax of half of 1 per cent. on the capital stock paid in, in lieu of
all other taxes, a compromise was effl'cted and embodied in an orcli-
nance, confirming the ordinance of 1879, fixing the tax, in lieu of
all other taxes by the city, at Ii per cent. on gross earning-s from
1882 until 1896, and 2 per cent. thereafter, and providing that the
company should pay the same municipal taxes on all its lands and
buildings as were imposed on individuals. The city thereafter at-
tempted to collect, in addition to the taxes under the ordinance of
1887, taxes, under the general laws, upon the value of the tracks,
horses, cars, machinery, and other personalty. In an action for the
additional taxes the supreme court of Michigan gave judgment
against the city, holding that the city was bound by the agreement
as to taxes contained in the ordinance of 1887. City of Detroit v.
Detroit City Ry. Co., 76 Mich. 421,43 N. W. Rep. 447.
From 1880 to 1889 the city council, by several ordinances, gave

authority to the Detroit City Railway to extend its lines under
the ordinance of 1879; and much capital was invested in those ex-
tensions, and in repaving the streets, under the obligations of, and
on the faith of, the validity of the ordinance, and the duration of
its grant until 1909. In January, 1890, the Detroit City Railway
transferred its property and franchises, by way of mortgage, to
Miller and Muir, trustees, to secure bonds amounting to $1,000,000.
In December, 1890, the Detroit City Railway Company transferred
all its property and franchises to the Detroit Street-Railway Com-
pany, a corporation organized for 30 years from December 1, 18HO.
On September 16, 1891, the Detroit Street-Railway Company con-
veyed all its property and franchises to the Detroit Citizens' Street-
Railway Company, a corporation organized September 2, 1891, for
30 years, and on the same day the Detroit Citizens' Street Railway
Company conveyed the same property and franchises to the Wash-
ington Trust Company, of New York, in trust, to secure the payment
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of $3,000,000 of bonds. On March 29, 1892, the common council
passed an ordinance, which was approved by the mayor, repealing so
much of the ordinance of 1879 as extended the rights of the Detroit
City Hailway in the streets until 1909, and shortly after this bill
was filed.
:B-'our questions arise in this case:
(1) Did the common council of Detroit, on the 14th of November,

1879, have power to extend the rights and privileges conferred by
the ordinance of November 24, 1862, for 16 years beyond the life of
the corporation upon which such right was conferred?
(2) Conceding the invalidity oftheordillance,areth('pal'tiesin pari

delicto, so that a court of equity will not lend its aid to the city, by
mandatory and prohibitory injunction, to restore to it the rights
it parted with by an ultra vires act?
(3) Is the former litigation between the Detroit City Railway Com-

pany and the city of Detroit, with reference to taxation under the or-
dinance of 1879, res adjudicata, so that thereby the city is estopped
from denying the validity of the extension under that ordinance?
(4) Does the investment of capital on the faith of the validity of

the ordinance granting such extension, and in discharge of the obli-
gations of the street-railway company assumed as a consideration
for such extension, estop the city from now seeking to annul the
same?
1. The power of the city to grant the extension in the ordinance

of 1879 is asserted by the defendants to exist under both the charter
of the city, and also under the street-railway acts.
It may be well, in advance, to settle the rule which must govern

the court in construing the statutes which are claimed to confer the
powers of the city with reference to street-railway grants. In the
first place, the street-railway laws are general statutes, affecting
all street-railway corporations in the state. Clearly, therefore, th('
peculiar hardships which one construction will work to a particular
company, beeause it may have expended large amounts of money
on the faith of the correctness of another and different construc-
tion, cannot be permitted to affect the view which the court shall
take. It might be otherwise if it were shown that such a construc-
tion prevailed generally in the state, and that money had every-
where been invested on the faith of it.
In the second place, the principle of construction with respect to

the powers of municipal eorporations was laid down by the su-
preme court of the United States in l\finturn v. Larue, How.
435, in the words of :Mr. Justice Nelson, as follows:
"It is a well-settled rule of construction of grants by the legislature to

corporations, whether public or private, that only snch powers amI rights
C<'ln be exercised under them as are clearly comprehended within the words
of the act, or derived therefrom by necessary implication, regard being had
to the objects of the grant. Any ambiguity or doubt arising out of the terms
used by the legislature must be resolved in favor of the public. This prin-
ciple has been so often followed in the construction of COrjHlrllte powers that
we need not stop to refer to authorities."
See, also, Ottawa Y. Carey, 108 U. S. 110, 2 Sup. Ct. Rep. 361, and

Barnett v. Denison, 145 U. S. 135--l:\!), 12 Snp. Ct. Hep. 819.
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The contention of counsel for defendants seems to be that the rule
above stated does not obtain in Michigan, because a local self-gov-
ernment, which has always existed in the state, and is preserved by
the conRtitution of 1850, gives the cities inherent power independ-
ent of the legislature, which can only regulate the exercise of that
power, but cannot take away or destroy it.
'l'he constitution of Michigan provides, (article 15, § 13:)
"The legislature shall provide for the incorporation and organization of

cities and and shall restrict their powers of taxation, borrowing
money, contracting debts, and lending their credit."
Article 4, § 38:
"The legislature may confer upon organized townships, incorporated cities

and villages, and upon the board of supervisors of the several counties, such
power of local legislative and administrative character as they may deem
proper."
Article 4, § 23:
"The legislature shall not - - • vacate nor alter any road laid out by

commissioners of highways, or any street in any city or village, or in any
incorporated town plat."
It is quite clear from the foregoing that Michigan does not dilIer

from other states in this: that a municipal corporation cannot ex-
ercise any power not authorized by legislative act. Michigan is,
however, peculiar, in that its legislature cannot, by mandatory act
or by state agents, control the administration of what are properly
local affairs in cities, townships, and counties. When the
lature acts in such matters, it can only do so by conferring discre-
tionary power upon the local corporations. In other words, the
provisions of the constitution of Michigan, the peculiar effect of
which has been so vigorously pressed upon the court by defendants'
counsel, are merely restrictions upon the manner in which the leg-
islature shall confer powers on municipalities, when it sees fit to do
so. But the provisions do not, of themselves, create any power in
the cities or other local municipal corporations. That is left to the
legislature. No case cited from the }Iichigan Reports is in con-
flict with this view. See the opinion of Justice Cooley in the case
of Board of Park Com'rs v. Common Council of Detroit, 28 'Mich.

There is no reason, therefore, why the Rtrict rule of COllRtI'n-
ing the powers of municipal corporations should be departed from in
Michigan. We have the highest authority for this concluRioll. In
the case of Taylor v. Railway Co., 80 Mich. 77, 45 N. W. Rep. 335.
where the effect of a legislative grant of power to a city in refer-
ence to street railways was under consideration, Justice Grant,
speaking for the supreme court of }1ichigan, said:
":\Iunicipal corporations derive their sole S0urce of power from legislative

enactment". The rule has long been U!)(jlwstionably estaillished that munic-
ipal corporations are limited to those powers which are granted-First, in
express words; second, necessarily incident to the powers expressly granted;
nnd, third, those which are essential and inilispensahle to the declared objects
and purposes of the corporation. 1 Dill. Mun. Corp. 89."
With the rule of construction thus established, we proceed to

inquire what powers, if any, the city derives from its charter to
authorize the laying of railways in the streets. It is important to
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de!:('I'rnine this, because, if the charter does not authorize the grant
in question, then we must find the power asserted either within the
four corners of the street-railway act, to be hereinafter considered,
or not at all. Under the charter the city council of Detroit is given
power "to eshtblish, open, widen, extend, straighten, alter, vacate
and abolish highways, streets, avenues," etc., witliin the city limits,
and to grade, pave, repair, and otherwise improve the highways,
streets, avenues, etc., "with stone, brick or other material," and "to
prohibit the encumbering of the streets," and "to prescribe, con-
trol and regulate the manner in which the highways, streets, ave-
nues," etc., "shall be used and enjoyed." Laws 1869, p. 1692, § 22,
pars. 11, 13. The same provisions were in the revised charter of
Detroit of 1857, (Laws 1857, p. 73,) and substantially similar au-
thority was vested in the council under the charter of 1827 and its
amendments, (2 Terr. Laws Mich. pp. 345, 346, §§ 18, 20; 3 Terr. Laws
Mich. p. 938, § 2.) These powers are strictly legislative. WhUJt one
council shall deem to be wise, and do, another council. in its wisdom,
may undo. If one council shall open a street, another may vacate
it. If one council shall improve a street with stone, another may
tear up the stone, and put down brick. If one council ordains that
wagons of a certain hundredweight, and with certain width of tire,
may use certain streets, another council may determine that the
tires must be wider, or the weight less. This is regulation of the
use of the streets.
The supreme court of Michigan has decided that a street railway,

whether the motive power be horse or electricity, is not an addition-
al servitude of the street, which the abutting property holders can
enjoin, if the railway has been authorized by the legislature and
the city council. People v. Ft. Wayne & E. TIy. Co., D2 Mich. 522,
52 N. W. Rep. 1010; Dean v. Railway Co. 53 N. W. Hep. 3!}(j.
It would seem to follow that under the general power to regulate
the use of the streets the city council might permit or license a
street-railway company, if it has the requisite franchise from the
state, to lay its tracks in the streets aud to run its en1'S thereon.
But this would ouly be in the exercise by the council of legislative
power. The same eouncil, or a, succeeding one, migh t, in its dis-
cretion, revoke the license. It must be so, because it is well es-
tablished that in such subordinate legislative bo(lies it is not per-
mitted to one to abridge the legislative power of its successors with-
out express sanction of law. 'l'he first council permits a railway in
a street because it is of opinion that such a use will best conduce
to the public interest. vVhen another council succeeds, it; may con-
clude that the conditions have changed; that other, more impot'tant,
tramc in the street is interl'Upted and blocked by street cars
confined to one or two rigid tracks; and that it would serve the
public interest as well to have the tracks laid in a parallel street.

the exereise of its Ipgislative power to 1'egulat(' the use of the
street, unless limited or abridged, the seconl! council could require
the removal of the tracks. 'rIw fact that, if perlllitted by the coun-
cil, the continuance of the tracks and railway there would not be
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an additional servitude, of which the abutting- property owners could
complain, has no bearing wnatever on the discretion of coul;lcil to
refuse to permit the continuance of such use. It necessarily fol-
lows, having regard to the strict rule of construction already dis-
cussed, that while, under its legislative power of regulating the use
of the street, council may permit a railway to be laid in the streets,
it cannot, by virtue of that power, agree that such a use shall con-
tinue for 30 years. 'l'his is the exercise, not of a legislative, but of
a contractual, power. It is an abridgment of the legislative power
by contract. It is the grant of a vested right in the streets to the
railway company, whereby, for 30 years, it shall have a private
ownership in tracks in situ, and the exclusive right to run cars
over them. Never, until street cars were adopted, was such un
exclusive right in the surface of the streets permitted. The po'\ver
to control the use of the streets had always been in municipalities,
but it had never been exercised to 6rrant such an easement.
But it is said that the investment required would render

it impossible to build a street railway, if the right to continue
its use were dependent on a revocable license. That may be true,
and it is a good reason why one council should be given the right to
abridge the legislative power of another by contract and brrant;
but it furnishes no ground for saying, in the absence of such legis·
lative authority, that a right to legislate is a right to contract. A
distinction should here be taken between the right of a citJ' to per-
mit the laying of gas pipes in the streets, and the laying of rails
therein. 'fhe usual power conferred in a charter, with respect to
lighting cities, is that the city Hhall have power to provide for the
lighting of streets. Under this the city may do the lighting itself,
or it may contract with 11 company to do it, and the illlplieation
would seem reasonable that it mig-ht, by contract with a gas com·
pany, secure to the company the right to lay its pipes in the streets,
and keep them there for a number of years. It will be obHerved,
however, that the usual power of the city, under its charter, is not
to provide street railways. If it were, it would justify a very
different implication from that founded on a mere legislative power
to say how the streets shall be used. Another distinction is that
the easement to be conferred in the case of a street railway is on
the surfaee of the street, where public tmvel is, while the gas pipes
are laid under the streets. and do not affect travel in the slightest
degree. 'i'he ordinanee in question attempts to confer the exclusive
right to oceupy the streets with a milway for 80 years. It is Het-
tIed beyond controversy that snch a right cannot exist, except by
direct and express authority from the legislature. JackHon County
Horse It. Co. v. Interstate Hapid 'l'ransit Hy. Co., 2J Fed. Hep. 30G;
Hag-inaw Gas-I;ight Co. v. City of Saginaw, 28 Fed. Rep. G2!J; Grand
Hapids E. L. & 1'. Co. v. Grand Hapids E. Eo L. & I,'. G. Co.,
33 Fed. Hep. G5a. But it may be justly said that the issue
in this case does not involve the question whether the citv
can contraet with one mil way company that it will not perm{t
another to occupy its streets, becallHe, even if the gl'all t of 1879
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were void, so far as its exclusive character is concerned, it might
still be valid to the extent of allowiug the grantee to occupy the
streets for the term of years named, and this would require that
the relief prayed for in the bill herein should be denied. The
power of the city to increase the tracks in a street so as to interfere
with trawl is limited, (Grand Hapids St. Railways, 48 :Mich. 433,
440, 12 N. W. Rep. 643;) and in many streets the laying of a double
track, and its use, might practically exclude any other company.
But only to this extent does the exclusiveness of the grant have any
bearing on the question now under discussion.
The right of a city council, under its general control of the

streets, to grant an irrevocable easement for the laying of tracks
and running of cars, has several times been considered by courts of
last resort in this country; and the great weight of authority is in
favor of the view that such power does not include authority to con-
veya vested right in the streets for years, or in perpetuity. Judge
Dillon, in his work on Municipal Corporations, used this language
in section 724, (4th Ed.:)
"As respects ordinary railways operated by steam, and street railway>;

operated by animal power, legislative authority is necessary, to wart'ant them
to be placed in the streets or highways. The legislature may delegate to
municipal or local bodies the right to grant or refuse such authority. The
usual powers of a genernl nature in municipal corporations over strC'ets arp
not sufficient to confer upon them the right to authorize the appropriation of
streets bv ordinary railroads which connect different towns, whose tracks
are constructed in the usual manner, and whose trains are propelled by
steam. But it is otherwise as respects horse railways. 'rhey arC' for locnl
travel. and the ordinary powers of municipal corporations are often ampl!·
enol\gh. in the absence of express or other legislation on the subject, imlicat·
ing a different intent, to authorize them to permit, or refuse to permit, the
use of the streets within their limits for such purposes."

If in this, as is probable, the learned author is only referring to
the fact that the use of the streets for street railway purposes
is not an additional servitude, and may be licensed or permitted,
in the discretion of the governing body of the city, under its legis-
lative power of regulating the use of the streets, tlwn he is sus-
tained by all the authorities; but if he is to be understood as mean-
ing that under such a power a city can irrevocably grant, for a
term of years, to a street-railway company, an easement in the
streets for its tracks and cars, the statement is in conflict with
nearly· all of the deeided cases.
It is hardly probable that Judge Dillon's language is to be given

the meaning claimed for it by counsel for the defendants, because
in another section, in the same chapter, he emphatically approves
the language of Judge Comstock in the case of Davis v. Mayor, etc.,
14 N. Y. 506, expressly negativing the pO'Wer of a city council having
general control and regulation of the use of the streets to make
an irrevocable grant of an easement therein to construct and
operate a street railway. In Davis v. Mayor, etc., supra, and in Mil-
hau v. Sharp, 27 N. Y. 611, the same resolution of the common coun-
cil of the city of New York was under consideration. It purported to
grant to Jacob Sharp and his associates the right to construct and
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operate on Broadway, in the city of New York, a double-tracked
street railway. It did not contain any stipulation by the city that
it would not in the future grant simHar rights in the same street
to other persons. Two questions arose in the case: First, had
the city the right to confer the power upon the grantees named
in the resolution to maintain and operate a street railway, and
collect tolls therefor? and, second, had the city council the right
to convey an interest in the streets by contract? It was held by
a majority of the court that, if the resolution were valid, it would
confer a perpetual easement in the streets. Judge Comstock was
of the opinion that the city had the right, by revocable license, un-
der its general control of the streets, to permit a street railway to
lay its tracks, and run its cars, but that it had no power, by can-
trad or grant of a vested easement, to abridge its legislative con-
trol over the streets. Wright and Johnson, JJ., were of the opinion
that, while the resolution was invalid as a contract, it was valid as
a license revocable at pleasure, while the other five judges, includ-
ing Denio and Comstock, held that the resolution was void for the
reasons given by Comstock, J. In :Milhau v. Sharp it was held
(Judge Selden delivering the opinion) that the resolution was ob-
jectionable, both because it created a franchise which could only
come from the state, and also because it involved the grant of an
interest in the street, and a consequent abridgment of the future
legislative power of the city to regulate the use of the streets. See,
also, People v. Kerr, 27 N. Y. 188, and Coleman v. Railroad Co., 38
N. Y. 201. The effect of these cases cannot be explained away by
the perpetual character of the grant therein contained.
They do and must rest on the principle that the power to make

an irrevocable grant, either for years or forever, is not conferred
on the city, under its general legislative power. This is apparent
from the language of :Mr. Justice Clifford in }leople's Passenger
R. Co. v. Memphis City R. Co., 10 Wall. 38, where, after discussing
the want of power in the municipal corporation to grant fran-
chises for 25 years, he said:
"Such corporations are usually invested with the power to layout, open,

alter, repair, and amend str('ets within the corporate limits; but the rule is
well settled that by virtue of those powers, without more, tlll'Y cannot grant
to an association of persons the right to construct, and maintain for a term
of years, a railway in one of the streets of the munif'ipality, for the tran,;·
portation of passenger'" for private gain, awl that resolution or ordinance of
the authorities granting such a right is void."

Citing Milhau Y. Sharp, 27 N. Y. 611; v, Kerr, ld. 188; and
other cases,-the learned justice continued:
"Special powers are given to such corporations to layout, open, and repaIr

streets, as a trust to held and exercised for the benefit of the pUblic
from time to time, as occasion may require; [md the general rule is that
powcrs cannot be delegated to others, nor be effectually abridged, by any act
of thc municipal corporation, without the express authority of the legislature."

The same principle has been announced in State v. Trenton, 36
N. J. Law, 79; in Louisville City Ry. Co, v. Louisville, 8 Bush, 415,
421; in Covington St. Ry. Co. v. Covington, 9 Bush., 127; in Eichels
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v. Evansville St. Ry. Co., 78 Ind. 261; in Denver & S. Ry. Co. v. Den-
ver City Ry., 2 Colo. 673; Memphis City R. Co. v. Memphis, 4 Cold.
406; and in Nash v. Lowry, 37 )Hnn. 263,33 N. W. Rep. 787; and
Boston v. Richardson, 13 Allen, 146, 161.
The only cases brought to the attention of the court, in which a

different doctrine has been announced, are Brown v. Duplessis, 14
I 1. Ann. 842, and State v. C<)l'dgan Consolidated Ity. 0).,
Mo. 274. In the first of these the supreme court of Louisiana
held that a city might sell an easement in its streets to an indi-
vidual for a term of 20 .years, to construct, maintain, and operate
a street railway, under its general power to regulate the use of
its streets; but it should be said that there was a statute in Louis-
iana providing that no railroad, plankroad, or canal should be
constructed through the streets of any incorporated town with-
out the consent of the municipal council, and this was held by
the court to imply the power by the council to give a consent in
the nature of an easement. In State v. Corrigan Consolidated
St. Ry. Co., 85 Mo. 263, the supreme court of Missouri held that,
where a street railway was incorporated by special act for the pur-
pose of constructing and operating a horse railway over the streets
of Kansas City, the city had, under its general charter, power to
open, grade, and improve its streets, the authority to grant to th!'
street-railroad company the right to construct and operate a street
railroad on the various streets of the city for the period of 20 years.
Of the cases cited in the opinion, only Brown v. Duplessis, already
referred to, supports the doctrine. Moreover, it is to be said, in
regard to the Missouri case, that the special act authorizing
construction of a railroad in the streets of Kansas City gives the
case a somewhat peculiar phase, for it might be strongly argued
that the act conferred, by implication, upon the city, the power to
consent to the railway's construction and operation, because th('
legislature would hardly, by special act, create a corporation to do
that in a city which, under the la,vs of the state, the city would have
no power to agree to.
'rhe case of Atchison Ht. Hy. Co. v. ;\!is:-\ouri Pac. Ry. Co., 31 Kan.

661, 3 Pac. Rep. 284, is relied on by defendants, but it by no means
supports their claim. There the supreme court of Kansas held that
a steam-railroad company could be enjoined from interfering witlt
a street railway laid in the street of a city, which, without other
power than that involved in the g-eneral control of the streets,
had passed an orclinance purporting to give the proprietors of the
railway un exclusi \'e easement in the streets for a term of years.
Justice Brewer put the decision on the ground tha.t the raHway was
lawfully in the street under the license of the city, and expressly
disclaimed a purpose to decide that a vested interest in the streetI';
could be conferred by the city for years. Sec, also, Jackson County
Horse R Co. v. Interstate Hapid 'l'ransit ny. Co., 24 Fed. Rep. 30U.
'1'he question has never been expressly passed on by the Snpl'enH,
court of Michigan. In the case of 'l'aylor v. Railway Co., ElO
Mich. 77, 45 N. W. Rep. 3:\5, however, Uw question was how far
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the village of Bay City might, in its grant to a street railway of
the right to use its streets, secure to the railway company as by
contract the right to lay the track, without payment of damages
to abutting property owners, and thus exempt the company from
a liability to abutters for damages imposed by a charter given
to the city subsequent to the railway grant. 1'he power to create
such exemption by contract was claimed under the general power
of the city (then the village) of Bay City to layout and establish,
vacate, open, make, and alter such streets as it might deem neces-
sary for the public convenience; 'and Justice Grant dismisses the
claim with the significant remark, "No mention is made in the
act of tram or street railwavs."
It follows from what has been said that the power to make the

grant relied on by defendants in this case must be found in the
tram or street railway acts, or not at all, and we may now proceed
to examine that legislation:
The original tram-railway act of 1855 provided for the organiza·

tion of companies to construct a railway from one town to another,
not upon streets, but upon private property to be acquired by pur-
chase or condemnation. The intention of the act, evidently, was
that the tracks should be used by members of the public, with their
own cars or carriages, upon payment of tolls fixed in the act. The
motive power was limited to that of the horse or other animal. The
corporators were required to file articles of association, stating,
among other things, the duration of the corporation, which should
not exceed 30 years, In 1861 additional sections were added, as
follows:
"Sec. 33. It shall be competent for parties to organize companies under

this act to constmct and opel'ate railways in and through the streets of any
town or city in the sUIte. Sec. 34. All such companies formed for such pur-
poses shall have the exelusive right to use the sallle, l}l'ovi(}t'd, however. that
no such company shall be authorized to constmct a railway under this act
through the streets of any town or city without the consent of the munic-
ipal authorities of said town or city, anrl uuder such regulations and upon
such terms or conditions as said authorities may from time to time presclibe."
Laws 18G1, pp. 11, 12.
In 1867 the following additional proviso was added to section 34:
"Provided further, that after said consent sllall have hepn gh-en and ac-

cepted by the company 01' corpora tion to which the same is g"ralltl·rl, such
authorities shall make no rpgula.tions or conclitiom, wllel'elly tim rights or
franchises so grant('u shall he destroyed or llllren!"011nll1y impairp(l. or suell
company or corporation be deprived of t1le right of cow-etmct'ng. mlilltaiulIIg
and operating such railway in the strept in slH'h consent or grant named pur-
suant to tile terms thereof." Laws 181;7, p. 2'>7.
The ordinance of lS7!) was passed after the general street-railway

act of 1867 was enacted, and the latter contained a provh;ion that it
should have application to all street railways organized previous
to its passage. It is not contended that any change was made in
the general act which would afIect the operation of the aboye lan-
guage; but section 13 of that act, which coyers the same subject,
may be quoted:
"Any stred railway corporation ol'gllnized under the provisions of tilts

act, may, with the consent of the corporate authorities of any city or vil-
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lage, given In and by an ordinance or ordInances dlliy enacted for that pur·
pose, and under such rules, regulations and conditions as in and by such or·
dinance or ordinances shall be prescribed, construct, use, maintain and own
a street railway for the transportation of passengers in and upon the lines
of such streets and ways, in said city or village, as shall be designated and
granted from time to time for that pnrpose, in the ordinance or ordinances
granting such consent; but no such railway company shall construct any rail-
way in the streets of any city or village until the company shall have ac-
cepted in writing the terms and condi1ions uIJon which they are permittl'd
to use such streets, and any such company may extend, construct, 11se and
maintain their road in and along the streets and higlnvays of any township,
adjacent to said city or village, upon .such terms and conditions as may be
agreed upon by the company and the township board of the township, which
agrcement and the acce])tance by the company of the terms thereof, shall be
recorded by the townShip clerk in the records of his towmhip,"

There has been much discussion at the bar concerning the char-
acter of the rights which the city, under the acts, confers upon the
railway companies, in giving its consent as therein required. An
examination of the briefs does not disclose any real difference be-
tween counsel upon this point. The franchise to construct and
operate a street railway is conferred by the legislature upon any
persons who organize as a corporation under the act, and file articles
as required. The function of the city, under the act, is merely to
consent, upon conditions, that the companies may exercise the
state-given franchise in its streets. Similar statutes have been
before other courts, and this is the view which has always been
taken in respect to the city's function under them.
In Chicago City Ry. Co. v. People, 73 TIL 541, where the construc-

tion of a similar statute was under consideration, the supreme
court of Illinois said:
"It iR a misconception of the law to suppose that the railrood company de-

rived itR power to construct a railroad from any orflinance of the city.
All its authority is from the state, and is COnfel'l'cd by its charter. '.rhe city
has delE'gated to it the power to say in what manner, and under what con-
ditions, the company may exercise the franchise, conferred by the state,
but nothing more."

And the same view is taken by the supreme eourt of Miehigan
in the case of People v. Mutual Gaslight Co., of Detroit, 38 Mich.
154; People v. Ft. Wayne & E, TIy. Co., 92 522, 52 N. W. Rep.
1010; Sims v. Railroad Co., 37 Ohio St. 5Gfl; National Foundry &
Pipe Works v. Oconto Water Co., 52 Fed. Rep. 29.
The first proviso of section 34, requiring the consent of the city,

is a limitation upon the franchise to construet and operate, con-
ferred in the granting section, No. 33. 'l'he o11ice of a proviso
is usuallv that of limitation. :.\'Iinis v. U. S., 15 Pet. 423, 445. It
here introduces a limitation in two ways: First, by making the
franehise operative only on consent of the city; and, second, by al-
lowing the city, in giving its consent, to surround the exercise of
the franchise with sueh further limitations as it may choose to
impose. As we have seen, no power exists in the city, outside of
the railway acts, to grant a vested easement in the streets. The
power to consent, which is indirectly conferred by the section 34,
necessarily implies the power to grant the easement. But a power
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implied must be limited to the necessity which gives rise to its
implication.
An inevitable limitation thus arising is that the easement

shall not endure lwvond the life of the franchise for which the
easement is given.. I cannot escape the conclusion, which seems
to me clear to a demonstration, that the power of consent to be
exercised by the city under the statute is limited in time to the
life of the franchise to be consented to. The acts of the state
and city, together, in granting the franchise, and consenting to its
exercise, are equivalent to the grant of a franchise by a state legis-
lature, under a constitution which permits it, to a company to lay
its railway in certain named streets of a city, and to operate the
same, without the intervention of the city in the matter. Under a
franchise of the kind supposed, such easement in the streets would
pass to the grantee as would be necessary to the enjoyment of the
franchise. Could it be claimed, in sueh a case, that the ease-
ment in the streets would outlast the franchise? Clearly not.
Why, then, in this case, where the city's power to confer the ease-
ment only arises from the necessity for the enjoyment of the fran-
chise, is it necessary to infer a power to confer an easement be-
yond the life of the franchise? Of course, there is this difference
between the. case just supposed and the conditions which may
under the statutes here,-that the second grantor, i. e. the city,
may impose additional conditions upon the exercise of tihe fran-
chise, not contained in the original grant of the state, and so may
cut off or reduce the time for which the franchise may be actually
enjoyed to a time less than the life of the corporation; but, so far
as relates to the maximum time of the easement, the supposed case
clearly represents and illustrates limitations upon the combined
acts of the state and city. The construction of the statute above
stated does not require us to decide that the legislature could not
give the city the power to confer on a street-railway company an ease-
ment in the streets beyond the life of its franchise. If the power
existed, it would be a power in the city to delegate to one com-
pany the city's right to consent to a franchise of a second com-
pany, to be created by the state many years If such
a delegation may be authorized by an act of the legislature, cer-
tainly the power to make it cannot be inferred from a mere power
to consent to the franchise of the fiI'st company.
'I'he suggestion is made that the words of section 13 of the gen-

eral railway act have a greater significance than section 34 of
the tram-railway act, in that the city is therein to consent that
the railway company Bhall construct, maintain, operate, and own
its railway, and the arg'ument is that the consent to ownership of
the street railway implies that the easement may extend beyond
the life of the franchise to construct and operate. I cannot see
1hat the insertion of the word "own" changes in any way the
meaning of the section. Consent to construct and operate cer-
tainly implies consent to ownership in the company, and the fran-
chise to own a Btreet railway, as such, conferr."d on the company,

v.56F.no.11-56
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does not endure any longer than its franchise to construct and
operate it. After the death of the corporation, it owns nothing.
It is the stockholders who own the assets, not by virtue of any
franchise conferred by the state, but because, as individuals, they
have that faculty and right.
It remains to inquire what is the life of the franchise conferred

by the state upon a street-railway company under the acts of 1861
and 1867. 'rhe franchises of a street-railway ccmpany are of two
kinds: First, the kind which every corporation-Qr, to speak
more exactly and properly, its corporators-IDust have,-the
franchise to be a corporation, and to act in its business, and for
the purposes of its organization, as a natural person could act;
and, second, the franchise to discharge a quasi public function for
hire, i. e. to construct, maintain, and operate a street railway
for the use of the public, and to collect tolls therefor. Franchises
of the second class, which, for convenience, we may call noncorporate,
are defined to be special privileges conferred by the government
on individuals, and which do not belong to the citizens of the
country generally, as of common right. Rank v. Earle, 13 Pet. 519.
Such is the privilege to carryon any business in which the public
have an interest, and from which the public may have service upon
the· payment of the usual fare or toll, as the maintenance of a
ferry, a turnpike, or a railroad. People's Passenger R. Co. v. Mem-
phis City R. Co., 10 Wall. 38. Franchises of this kind may be con-
ferred on an individual, but, as a proper discharge of the quasi pub-
lic duties generally requires much capital, it is the custom of the
legislatures to confer them, directly, only on corporations. In the
absence of an express provision in the charter to the contrary, non-
corporate franchises conferred on a corporation last as long as the
corporation is chartered to live, and no longer. If I comprehend the
argument of counsel for the defendants, while they concede that the
franchise to be a corporation cannot endure beyond the charter
life, they maintain that when property has been acquired, for
the enjoyment of which, a noneorporate franchise is necessary, the
franehise becomes property, and is as indestructible and perma-
nent as the property to which it is attached. Mudl of the argu-
ment is based on cases where sueh franehises and property have
been assigned; and the view seems to be that, because the fran-
chises are assignable, their length of life is independent of that
of the corporation. '1'he franchise to be a corporation is personal
and cannot be assigned, but there is no ohjeetion to assigning
noneorporate franchises. Property is required to enjoy fran-
ehises, and, when the property is assigned, the fl'anehise to enjoy
it, which is inseparable from it, goes with it tn the as:oignee. Gue
v. Tidewater Canal Co., 24 How. 257; Memphis & L. It en. v. Rail·
road Com'rs, 112 U. S. C09, 5 Sup. Ct. Rep. znn; Hailway Co. v.
Delamore, 114 U. S. 501, 5 Sup. Ct. Rep. 100l); Joy v. Plank-Boad
Co., 11 111eh. 155; lIfeKee v. H:lilway Co., 41 Mich. 274, 1 N. W.
Hep. 873, and 50 N. W. RpI" 4G9. Rut, While the property and
franchises are inseparable, that can only be while the franchise
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endures. Though it is assignable, the franchise can only be as-
signed or enjoyed by the assignee as long as it is in existence.
Speaking for the supreme court of Pennsylvania in Railroad Co.
v. Casey, 26 Pa. St. 287, Judge mack said:
"'fhe light to take tolls on a road is an incorporeal hereditament, which

lllay be granted to a corporation or to an individual, and the grantee has an
pstate in the franchise. But what an estate? 'fhe estate endures forever, if

charter be perpetual; for ytmrs, if it be given for a limited time; and at
will, if it be repealable at the pleasure of the legislature."

This opinion is cited as authority by :Mr. Justice Miller in his
opinion in the case of Greenwood v. Freight Co., 105 U. S. 13, where
it was held that, under a reservation clause allowing the legisla-
ture to repeal any incorporation act at pleasure, the legislature
might repeal the charter of a street-railway company, and de-
stroy its franchise to run its railway in the streets of Booton.

of the effect of the repealing act, Justice Miller said:
"If the eS3ence of the grant of the charter be to operate a street railway

and to use the streets of the city for that purpose, it can no longer so use the
streets of the city, and no longer exercise the franchise of running a railroad
in the city. In short, whatever power is dependent solely on the grant at
the charter, and which could not be exercised by unincorporated pdvate per-
sons under the general laws of the state, is abrogated by the repeal of Uw
law which granted these spedal lights. Personal and real property acqnired
by the corporation during its lawful existence, rights of eontract, or chases
in action so acquired, and which do not, in their nature, depend on the gen-
('ral powers conferred by the charter, are not destroy<,d by such a repeal; and
the courts may, if the legislature does not provide some special remedy, en-
force such rights by the means within their power. The rights of Ute share-
holders of such a corporation to their interest in its property are not an-
nihilated by sueh a repeal, and there must remain in the courts the power to
protect those rights."
Again:
"The history of the reservation clause in nets of incorporation supports

our proposition,-that whatever right, franchise, or power in the corporation
']qJlnr]s for its existence upon the granting clauses of the charter, is lost by
its repeal."
If this be true, a fortiori, is the franchise gone at the expira-

tion of the express term for which the charter rights were granted?
It should be said that H is a mooted question whether, when

a legislature exercises its right to repeal the charter of a corpo-
ration under the usual reservation clause, the repeal terminates
those franchises of the corporation which are not corporate, and
which are necessary to the enjoyment of property acquired by
the corporation during its lawful existence. The court of appeals
of New York, in the case of People v. O'Brien, 111 N. Y. 1, 18 :N.
E. Rep. HD2, has held that sueh a repeal does not take away the
franchise to maintain and construct a stl'cet railway on a street
of New York, the perpetnal easement for which had been obtained
from the city. It seems difficult to reconcile this case with
Greenwcod v. Freight Co., snpra, or with Hailroad CO. Y. Casey,
supra. Upon this point it is probable that the law of Michi-
gan is more in accord with that of New York than with that of
the cases just referred to, for in Detroit v. Detroit & H. P. R. Co.,
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43 Mich. 140, 5 N. W. Rep. 275, the supreme court of Michigan
decided that the power to alter, amend, or repeal the charter of
a plank-road company did not permit the legislature to pass an
act compelling the plank-road company to remove its tollgate be-
yond the municipal limits of Detroit, and give up the tolls of 2i
miles of its road, on the ground that the franchise to collect tolls
for the use of the read was property, and therefore the act de-
prived the plank-road company of its property. But such a can-
elusion as that in reople v. O'Brien, or that in Detroit v. Detroit
& H. P. R. Co., has no bearing on the point we are discussing.
It is only, in effect, a holding that the power of repeal reserved does
not enable the legislature to reduce or destroy the value of the
property of the corporation by arbitrarily taking away from its
creditors and stockholders, during the charter term, the right to
enjoy it in the wray provided in the charter. But property ac-
quired by a corporation is purchased for its enjoyment only during
the charter life, and the necessary e:s:piration of the franchise
therein conferred is a fact entering into every investment of capi-
tal made by it, just as the improvements made by a lessee or life
tenant must be made with the termination of his estate in view.
'rhe analogy is not quite accurate, because the lessee or life ten-
ant loses his improvements, while the corporation only loses the
value giving franchise, but its stockholders retain the rest of its
property. 'rake the case of Detroit v. Detroit & H. P. R. Co., supra.
The corporation was created for 60 years, with the right to con-
struct a plank road and take tolls. The act of the legislature, the
validity of which was attacked, was passed at the end of 30 years.
Certainly, the supreme court of Michigan would not have held
that when the 60 years of its life had e:s:pired the company might
sell the road (if it had acquired it in fee) to another, and confer on
that other the franchise to collect tolls. Yet this is the result in-
volved in the contention of counsel for the defendants, that the
attaching of franchises to property gives the former as much per-
manence as the latter.
'rhe point under discussion is expressly decided by the supreme

court of the United States in the case of Turnpike Co. v. illinois,
!}6 U. S. 63. In that case a turnpike company was created a body
corporate, to continue for 25 years, with power to construct and
maintain a certain turnpike, erect the and collect tolls.
'rhe state reserved the right to purchase the road at the expira-
tion of the charter by paying the corporation the original cost of
construction, but the road, and all its appendages, were to remain
in possession of the company, subject to the rights and restric-
tions contained in the charter, until such time as the state should
refund the cost. By a supplemental act passed in 1861, the com-
pany was authorized to extend its road,and, in consideration
of its keeping in repair a certain bridge and dyke, to use them as
part of the road, erect tollgates thereon, and collect tolls. When
the 25 years, the term of the charter, had expired, in 1869, the
legislature passed an act granting the city of East St. Louis the
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exclusive control of the street upon the dyke. The act of 1869
was attacked, as impairing contract obligaticms. It was held
that the franchise to collect tolls on the bridge and dyke, conferred
by the supplemental act of 1861 was separate and distinct from
that authorizing the collection of them on the original road, with
its provision for continuance beyond the corporate life, and that
the second franchise did not extend beyond the term of years for
which the corporation had been created. Said Mr. Justice Brad-
ley:
"No term was expressed for the enjoyment of this privilege, and no condi-

tions were imposed for resuming or revoking it on the part of the state.
It cannot be presumed that it was intended to be a perpetual grant, for the
company itself had but a limited period of existence. At common law, a
grant to a natural person without words of inheritance creates only an estate
for the life of the grantee, for he can hold the property no longer than he
himself exists, By analof,'Y to this, a grant to a corporation aggregate, limited
as to the duration of its existence, without words of pe111etuity being an-
nexed to the grant, would only create an estate for the life of the corporation.
In the pres,?nt case the turnpike company was created to continue a body
corporate only for the term of'twenty-five years fl'om the date of its charter;
and although, by necessary implication, a further continuance, with the
special faculty of holding and using the turnpike authorized by the act until
redeemed by the state, is given to it for that purpose, yet it is only by impli-
cation, arising from the necessity of the case, and therefore cannot be ex-
tended to other purposes and objects, Grants of franchises and special
privileges are al"'ays to be constrned most strongly against the donee, and
in favor of the public."

The learned justice then said that if the company had constructed
the bridge, and acquired a fee in the dyke or road, the case would
have had a different aspect, for then the question would have been
whether the sblte could take the property back without just com-
pensation. These last remarks refer to the fact thai; the state had
resumed possession of the bridge and road. If the turnpike
company had built the bridge, and bought the land, and built the
road, its property in them would not, of course, be destroyed by
the determination of the franchise, and the public could not use
them without paying just compensation. The franchise to collect
tolls on them, however, would not have continued, and there is
nothing in the language of the court which would justify such an
inference.
It may therefore be assumed, with entire confidence, that when

the state of Michigan granted, by virtue of its laws, to the Detroit
City Railway Company, the franchise to construct and operate a
street railway, it was limited to the life of the company, no mat-
ter to whom the franchise might be thereafter assigned, or to
what property it might become attached. It necessarily follows
that the power of the city to consent to the exercise of the fran-
chise conferred upon the railway company was also limited in its
duration to the life of the corporation. Either the limitation
stated exists, or the power of the city is unlimited, and it may
create in the streets, by virtue of the power to grant an ease·
ment, implied from these statutes, an estate in perpetuity. No
other limitation can be found in the act than the life of the com·

- ----------------------
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pany to whom the consent is to be given. It is suggested that
the present grant, the validity of which is contested, was only
30 years, and' as the city, unquestionably, had the right to con-
fer a grant of that duration on one company, it might upon another.
This ignores altogether the logical ground upon which the limita-
tion must be implied. The 30 years mentioned in the statute can
have no effect to limit the duration of the consent or easement
which the city confers, except by reason of the fact that this is the
time beyond which the life of the franchise and the corporation
cannot extend. This shows that the real limitation is not tbe an
years, but it is the life of the corporation. It is suggested that
there is some time between the life of the corporation and a per·
petual grant, to be defined by the courts as a reasonable time
within which the grant can endure. I do not know any mode by
which such a limit can be fixed. In many of the states, grants
made are perpetual, and this where there are no words of perpe-
tuity, but merely words without limitation. In view of the fact
which appears in Booth on Railways, (section 17,) that, in some
10 or 12 states, grants of this kind have been made and sustained,
which are perpetual, it cannot be said that a perpetual grant
would be so unreasonable that the court might hold it void, if the
statute cannot be construed definitelv to fix the duration of a
grant less than one in perpetuity. The attempt of the supreme
court of Iowa to determine what would be reasonable time for
the duration of an exclusive grant in the streets to a street railway,
in Des Moines St. Ry. Co. v. Des Moines B. G. St. Ry. Co., 73 Iowa,
513, 33 N. W. Rep. 610, and 35 N. W. Rep. 602, did not meet the ap-
proval of Justice Jackson in Grand Rapids E. IJ. & P. Co. v. Grand
Rapids E. E. L. & F. G. Co., 33 Fed. Rep. 659. See, also, Mr. Justice
Brown's opinion in Saginaw Gas-Light Co. v. Saginaw, 28 Fed. Rep.
529, and Richmond Gas-Light Co. v. Middleton, 59 N. Y. 228. As be-
tween a construction which will place a limitation on the grant, and
one which will give rise to a perpetuity, it is clear that it is the duty
of the court, in favor of the public, to impose the limitation. It
is true that what we are considering here is the power to make
the grant, and not the grant itself. But the same rule applies
in the construction of statutes conferring powers upon mnnicipal
corporations to make such grants as in the construetion of tIll'
grants themselves. But even suppose that, where there was no
limitation, the courts might fix a reasonable limitation. Why is
it necessary for them to do so where there is a plainly-implied limim-
Hon in this statute? Certainly, if that limitation is not unrea-
sonable, why seek another? It does not appear that it is unrea·
sonable.
Heference is made, to show the necessity for a longer grant than

the life of the corporation, to those sections of the street-railway
acts which give the company power, with the consent of the city,
to build new routes, and to extend its old lines. It is said that
it would seriously interfere with tbe probability 1hat snch new
routes would be built in the latter years of the corporation's Hfe
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if the estate of the railway company in the streets were limited
10 its life. It docs not seem to me that this result should prevent
what seems to be a reasonable construction of the statute. An
express provision of law that the city council might confer an
casement in the streets for 30 years, but that such easement should
not be extended during its continuance, would hardly seem un-
reascnable. If one railway company will not build new routes
and make extensions, the city would be able generally to secure
the building of the new routes by grants to new corporations, and
perhaps even to accomplish the same thing with reference to ex-
tensions. Neither the law nor public policy requires that one rail-
way company shall furnish all the railway facilities in the city
to the public. Nor does the provision for mortgaging the franchises
and property of the company, with power in the purchasing com-
pany to use the property and exercise the franchises as the old
company wO'Uld have done, indicate a purpose on the part of the
legislature to lengthen the time within which easements in the
streets can be granted. The new company is to exercise exactly the
same rights in the streets that the old company did under the
statute and no more.
H by no means follows that, because under its general corporate

powers the street-railway company might have the authority to
receive an estate in the streets beyond its own life, the city has
the power to confer such an estate. The usefulness of such a fran-
chise to the company need not be denied. Its right to hold it need
not be inquired into. The guide which the court must follow in con-
struing the powers of the city is the interest of the pUbliC, and not
the company, and only in so far as it is necessary to the exercise of
the franchise can the power of the city be inferred to grant the ease-
ment. The cases which have been referred to as establishing the
principle that the life of the corporation cannot interfere with its
receiving an estate to endure thereafter have no application to the
ease at bar. The power of the city, or the owner of the estate to be
granted, to convey, was in none of the cases the question. Thus, in
the case of State v. Laclede Gaslight Co., 102 Mo. 472, 14 S. W. Rep.
H74, and 15 S. 'V. Rep. 383, the question was whether a city ordi-
nance granting to the Laclede Gaslight Company, its successors and
assigns, the privilege of furnishing gas to the city and private
consumers for a named period, was void because the term extended
beyond the period of the existence of the company's charter. The
ordinance provided that it might transfer all its ri(!;hts, privileges,
and franchises to any organized gas company of the state, which
would, within 20 dflys after the transfer. file its written arcppbmC'e
of the ordinance, and give bond to perform all the agreements re-
quired of the original company. The power of the city to make
dw contraet was conferred in the charter to the St. Louis Gas Com-
pany by section 13 of the act of FebI'Uflry 11, 1839, and is stated
in City of Rt. I ..ouis v. St. Louis Gaslight Co., 70 Mo. 98. The
provision was that the corporation of the city of St. and the
directors of the S1. Lonis Gas Company might contract for, and



888 FEDERAL REPORTER, vol. 56.

make regulations relating to, the lighting of the city with gas,
in such manner as should be agreed upon, and they might make
such contracts relating to the lighting of the city as might be
beneficial to them and the publiC, and in the case last cited the
court say:
• sedioE is broad and comprehensive in its terms, and authorized both
plaintiffs and defendant's board of directors to contract with rl'fcl'cnce to the
husillCSb of the company without limitation, they being left to the determina·
tiOll of tlw whether such contract would be benellcLll to tlw\1l<;e!ves
anll tho Imblic."
There was no question of the power of the city in People v.

O'Brien, 111 N. Y. 1, 18 N. E. Rep. 692. Reference is also made to
New Orleans City & IJ. RCa. v. New Orleans, 143 U. S. 192, 12
Sup. Ct. Rep. 406, where the question was one of taxation. It ap-
pears in the recital of facts, as reported by the supreme court,
that defendant below had acquired all the real and personal prop-
erty, right of way, and franchise for the privilege of running street
cars, from another street-railway company, whose charter had ex-
pired; and it is said that this appeared to be no objection to the
supreme court of the United States, and did not call for comment.
In the report of the same case in 40 La. Ann. 587, 4 South. Rep.
512, this fact does not appear in the statement, and it is obvious,
therefore, that no question was raised in either court on the point.
Nor is it surprising, in view of the holding in Brown v. Duplessis,
14 La. Ann. 842, that the city, under its general power of regula-
ting the use of the streets, might sell an easement in them for a
railway, to an individual, for 20 years, without his having secured
a state franchise. The case shows that in Louisiana the citv
can grant the fmnchise without the state's acting at all; so that,
of course, there is no necessary connection between the life of the
corporation created by the state, and a franchise which the city
has a right to confer on an individual without limitation. This
fully explains the rulings of the United States supreme court in
New Orleans City & L. R CO. Y. New Orleans, supra, and Railroad
Co. v. Delmnore, 114 U. S. 501, 5 Sup. Ct. Rep. 1009, if indeed, they
involye the point claimed by defendants' counsel, which is by no
means clear, because there is no discussion or consideration of it
in either case.
Another argument made against limiting the city's power of con·

sent to the life of the corporation is the praetice whir'h is said to
have prevailed all over Michigan, of making g)'ants in the streets
beyond the life of the cOl1JOration grantee. Sixteen inst:lllces have
been submitted. 'This is not a large number, considl'ring thl'
number of such corporations of the kind in question which -thel'(,
must be in the state. Of the grants submitted, half were madl'
in 1890, or since, and the rest were scattered along between 1880
and 1890. "While the practical construction of a doubtful statute,
by those who are required to construe it in order to execute it, is
often persuasive with the courts, such construction, to be con·
trolling, must have been uniform, long continued, and generally
acquiesced in. Neither requirement is complied with here. Some
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councils seem to have thought that the legal limit on grants was
30 years,and some have made grants perpetual. The great weak·
ness of the argument on this ground, however, is in the fact that
in no instance submitted has the first grant expired. Until such
expiration the question of the validity of the extension would not
be raised, and there could hardly be said to be acquiescence therein
by the public, or others interested to question it.
It is insisted that the necessary result of this limitation upon

the right of the city to consent to the construction and maintenance
of a street railway is that the easement conveyed by the city would
end upon the premature dissolution of the corporation under the
repealing clause, or by judicial forfeiture, as well as upon its
death by normal expiration of the charter term. Even if this reo
suIt does follow, it is not the reductio ad absurdum. Whether
this is the result or not depends on the effect to be given to the reo
pealing clause, or the judicial forfeiture. If either can take away
the property rights in a franchise, then the question would still
remain, whether the easement of the railway company might not
endure for the normal life of the franchise, inasmuch as it was not
granted by the state, but by the city, for that normal life. What·
ever the conclusion upon this point, it would not, in any way, as
it seems to me, show that the power of the city is not to be
limited by the normal life of the franchise and the corporation.
Under the decision in Detroit v. Detroit & H. P. R. Co.. 43 Mich.
140, 5 N. W. Rep. 275, it is probable that premature dissolution
would not prematurely destroy the noncorporate franchises, when
attached to the easement conferred by the city, and that they might
both endure until the normal expiration of the franchise.
Another argument against the conclusion arrived at, as to the

city's power, is the supposed anomaly that the grant of 1879 to the
City Railway Company for an extension of its easement in the
streets beyond its life should be invalid, when, if the stockholders
of the City Railway Company had caused a transfer of its property
and franchises to a new company, and then had procured the grant
of 1879 to the new company, its validity would have been beyond
dispute. 1'he anomaly, if there be one, arises from the law which
courts are not permitted to ignore, that one corporation is a
different entity from another, and from the limitation upon the
lives of corporations, which seems to be the peculiar policy of the
state of Michigan. Section 10, art. 15, of the state constitution
provides that no corporation, except for municipal purposes, or for
the construction of railroads, plank roads, and canals, shall be
created for a longer period than 30 years. It has been the sub-
ject of some argument at the bar as to whether street railways come
within the inhibition, or within its exception. I am inclined to
think, considering the fact that street railways were not known
at the time the constitution was adopted, that they are not properly
included within the exception, and that they are within the inhibi·
tion of the constitutional provision. This view is borne out by the
(lonstruction which the legislature has put upon this section in its
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provision for the corporate life of street railways. The street rail·
ways, as has already been stated, were organized first under the
tram-railway act, which provided for locomotion by horse power
only, and they were limited in life to 30 years. Railroads, how-
ever,-that is, commercial railroads,-plank-road corporations, and
canals have not been limited in duration by the legislature. Street-
railway corporations, organized under both the tram-railway act
and the general railway law, have always been limited to 30 years.
This would seem to be a construction by the legislature of this
section, and a recognition that the street railway was not properly
a railroad, within the view of the framers of the constitution. But
it is really immaterial, for the discussion here, whether it is or not.
The life of street-railway companies is limited by the incorporating
act to 30 years, and it is to be inferred that the reason for the
limitation is the same as that which induced the constitutional
convention, and the people who adopted its work, to impose a limi-
tation on corporate life in the constitution. Now, the reason fOl'
this constitutional limitation has been explained by the supreme
court of in the case of Agricultural Soc. v. Houseman, 81
:Mich. 610, 46 N. W. Rep. 15, where the court said:
"Thp evident intent of this section was to prevent the perpetlL'ltlon of COl'·

porute power and corporate life, so as to place it practically beyond the reach
of the people or the legislature. It was intended to apply to corporations of
a private character, organized for profit and the accumula1ion of wealth.
and not to those which are public In their character, and designed solely for
the purposes of education and Improvement."

In the case of Mason v. Perkins, 73 Mich. 303, 41 N. W. Rep.
426, where the question was as to the validity of an act of thl'
legislature of Michigan authorizing mining and manufacturing
companies to renew their corporate existence for 30 years, the
court, in an opinion denying the power of the legislature to pass
such an act, said:
"Is not SUCD a mandate a direct and positive limitation on the power of tilP

kglslature to extend the time, or renew the corporate existence, beyond that
term? ·What consequences are expected to follow upon the expiration of suelL
limita1ion? Naturally, the corporation becomes d'ssolved, and

of exercising corporate functions in pursuing and carrying on its busi-
D\'ss. Its l'usiness is to be closed out, its obligation paid, and the assets
distribllte<l Dmong its stockholders. • • • The design of the framers or
the constitution was to put all purely private corporations on the same foot-
ing, and to fix. a limit of time, beyond which they should not continue to ex-
ist."
It is sufficiently apparent from this, and from the constitutional

limitation itself, that the limitation upon the corporate life waH'
not a mere formality, but it was intended to interfere with the
perpetuation of corporate wealth and power. In the light of this
state policy, it would hardly be proper for a court to be swayed
from a conclusion as to the meaning of a statute by the claim that
it involves an anomaly, when the anomaly has no existence, except
in the view that a corporation may in fact perpetuate its wealth
and franchises, and remain identically the same entity, no matter
how many different names it bears, or how many formal convey-
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\tnees of property and franchises are necessary to continue its exist-
ence. I am of opinion, for the reasons given, that it was n()t with·
in the power of the common council of Detroit, on November 14,
1879, to confer upon the Detroit City Railway the right to occupy
the streets with a railway 16 years bey()nd its c()rporate life.
The discussion, thus far, has related to those grants in the streets

which were made by the city to the Detroit City Railway. All
of them must be held to expire on the 9th of May, 1893. But the
grants to the Detroit & Grand Trunk Junction Railway Company,
and to the Central Market, Cass Avenue & Third Street·Railway
Company, even if the ordinance of 1879 had not been passed,
would not have expired until 1903 and 1905, respectively. When
the ordinance of 1879 was passed, those grants were owned by
the Congress & Baker Street Railway Company and the Cass Ave·
nue Street-Railway Company, whose charters did not expire until
1905 and 1907, respectively. The extension of 1879, with respect
to these grants, would be valid until those dates, if the owners
chose to rely on the ordinance as binding on the city pr() tanto.
Whether, therefore, the ordinance of 1879 is to be wholly an-
nulled, or to be given effect as far as may be, the grants referred
to do not terminate May 9, 1893. It cannot affect this result
ithat the franchise and easement lawfully enduring until 1905 and
1907 were, after they came into existence, held for a time by the
Detroit City Railway Company. Whether that company had the
'power to take such property, and enjoy it, or not, its actual ownership
and enj()yment of it could not forfeit and destroy the existence
and continuance of the inseparable easement and franchise during
the life of the first grantee of the franchise. The Detroit Citizens'
Street-Railway Company is in possession of these easements and
franchises, and we are not here to determine the legality of the'
mode by which it acquired title, in the absence of the original
grantees of those easements and franchises, who, so far as appears,
fully acquiesce in its ownership of them. I say this much to show
that we do not need now to consider, and do not decide, the ques-
tion whether the Detroit City Railway had the statutory capacity
to receive from another company that company's franchise and
easement, enduring beyond the life of the Detroit City Railway.
With respect to the Congress & Baker Street grant and the Cass
Avenue grant, the relief prayed for by the complainant must be
denied.
I have reached the conclusion above stated as to the meaning

of the street-railway laws of Michigan only after giving this case
the study and investigation which the large amount involved in
the issue, and my want of familiarity with the Michigan law, have
necessarily required. 'l'he fact that my Brother Swan, with his
legal acumen, long training, and intimate knowledge of the Michi-
gan law, differs with me, gives me much concern, lest I have reached
a wrong result. Nevertheless I cannot reconcile any other reo
flUlt to the rules of construction which it seems to me must govern
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in the case; and it is my duty, therefore, to adhere to the posi-
tion as stated.
2. It is contended on behalf of the defendants that, even if the

ordinance of 1879 is invalid, a court of equity will not assist the
city, by affirmative relief, to avoid or annul it, or to restore the
streets to its possession, which it parted with in performance of
the invalid contract.
In St. Louis R. Co. v. Terre Haute R. Co., 145 U. S. 393, 12 Sup.

Ct. Rep. 953, the supreme court decided that when a corporation
appeals to a court of equity to rescind a contract which is ultra
vires, and to be restored to rights parted with under it, the court
should refuse to grant any relief, because both parties to the
contract made in violation of law are in pari delicto, and should
be left where the court finds them. The cases cited, and others like
it, do not, however, apply to the case at bar. The defendant is now
occupying the streets of Detroit. It has no right to be there, ex-
cept by a lawful grant of the city. The city council, in its legis-
lative capacity, passed the ordinance of March 29, 1892, fixing the
time beyond which the company could not remain in the streets.
The question here is whether the ordinance of 1892 is valid, as
an exercise of the council's legislative power over the streets. We
have found that the ordinance purporting to make a grant beyond
)fay 9, 1893, was invalid. It was therefore within the power of
the city council to pass the ordinance of March 29, 1892, and by
virtue of its terms the company will unlawfully occupy the streets
after May 9, 1893. The city does not need to have the ordinance
of 1879 rescinded by a court of equity. The city has already re-
scinded it by the ordinance of 1892. The continuance of the
street-railway tracks in the streets, without the authority of the
city, will become a public nuisance, which the city may ask a
court of equity to remove by the power of injunction. Bay Co. v.
Bradley, 39 Mich.. 163. The case of the city is different from that
of a private corporation. The city council, for the time being, is
the trustee, in control of the streets for the benefit of the public;
and, although former trustees may have attempted to do that which
they had no power to do, the publio cannot be prevented from hav-
ing asserted in its favor the ordinary equitable remedies to main-
tain its rights in the streets.
3, The answers plead that the city is estopped in this case to

maintain that the extension clauses of the ordinance of 1879 are
invalid, because in a previous litigation between the city and the
Detroit City Railway Company the validity of the ordinance in
question was involved and a judgment was rendered against the
dty on that issue by the supreme court of the state of :Yfichigan.
The litigation referred to was an attempt by the city to collect
taxes from the Detroit City Railway Company beyond the limits
fixed in the ordinance of 1879 and the ordinance of 1887. The
street-railway company relied on the contract provisions of the
ordinance with reference to the amount of taxes which the city
should collect, and the city contended that those clauses did not,
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and could not, limit its right to impose taxes under the laws of the
state. The supreme court held that it was within the power of
the city to stipulate what taxes the street railway should pay for
the enjoyment of its easement in the streets, and to bind itself as
by a contract. The validity of that clause in the ordinance of
1879, which extended the privileges and obligations of the ordi-
nance of 1862 beyond May 9, 1893, was not, however, involved in
the case. As against the city, the ordinance would be binding
until May 9, 1893, and it would not lie in its mouth to say that
the taxation clauses were invalidated because it had not the power
to do all it stipulated to do with reference to the extension of the
easement beyond 1893. Had the city been seeking to enforce some
of the stipulations contained in the ordinance against the railway
company, it would doubtless have been a good defense for the
company to have set up the invalidity of the extension beyond May 9,
1893, but such invalidity, if waived, or not questioned, by the
company, would furnish no ground for the city to disregard its
other obligations under the contract. It was not necessary, there-
fore, for the supreme court, in deciding the case referred to, of
City of Detroit v. Detroit City Ry. Co., 76 Mich. 421, 43 N. W.
Rep. 447, to pass upon, or consider, the validity of that clause of
the ordinance of 1879 which is here in question; and its judgment
in that case cannot, by any possibility, be res adjudicata here.
Jacobson v. Miller, 41 Mich. 90, 1 N. W. Rep. 1013; Cromwell v.
County of Sac, 94 U. S. 351.
4. We come now to a defense which certainly appeals to a chan-

cellor. The answer sets out with much particularity the extensions
and the expenditures which the Detroit City Railway made upon
the faith that the grant of the easement in the streets beyond its
corporate life, until 1909, was valid. It appears from a compari-
son of the ordinance of 1862 with that of 1879 that the Detroit
City Railway assumed much heavier obligations under the new
ordinance than it had under the old, with respeet to paving be-
tween tracks and paying taxes. Until within the last two years,
no one, on the part of the city, has questioned the validity of the
extension which we have found to be invalid. Large sums of
money have been expended on the faith of it. Obligations have
been enforced by the city against the street-railway company,
which derived their binding character only from the ordinance of
1879. Were the city an individual, its conduct, in now seeking
to escape, for want of power, its obligations solemnly entered into,
and for more than a decade quietly acquiesced in, might justly be
said to be wanting in good faith. Were the case one in which
money had been given to the city, or where work had been done
upon property which the city held, it might be possible for the
court to give the defendant company relief, by requiring the city
to disgorge that which it had illeg-a]]y taken, by giving a money
judgment against it, for money and property had and received.
Hitchcock v. Galveston, 96 U. S. 341. But it is impossible, in this
case, to apply such a remedy. The investments of the street-rail-
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way company were not given to the city. They were investments
{If private funds in private property, for private purposes, to sub-
serve the public interest, on the faith of the supposed permanence
of the investment. Those who made the investment knew, or
ought to have known, the statutory powers under ,which the city
council acted, and if I am right in the conclusions already stated
with reference to those powers, ought, in the necessary theory
of the law, to have known that they were investing on the faith
of a grant which would last only to May 9, 1893. Where full
knowledge of the powers of a corporation are had by the person
dealing with it, he cannot plead estoppel by reason of a mistake
of law, to avoid the claim of ultra vires. This is especially true in
cases where the corporation is a municipal corporation, and is ex-
ercising powers in trust for the public. Rens v. City of Grand
Rapids, 73 Mich. 237, 247, 41 N. W. Rep. 263; Bogart v. Lamotte
Tp., 79 Mich. 294, 44 N. W. Rep. 612; Spitzer v. Village of Blanch-
ard, 82 Mich. 234, 46 N. W. Rep. 400. I am of the opinion, there-
fore, that the plea of estoppel is no defense in favor of the Detroit
City Railway, upon whom, as we have found, the city council had.
no power to confer the grant to occupy the streets beyond May 9,
1893.
In the consideration of the plea of estoppel, however, a different

question from the one just considered is presented by the trans-
fer, in December, 1890, of all the property and franchises of the
Detroit City Railway Company to the Detroit Street-Railway Com-
pany, and later by the Detroit Street-Railway Company to the De-
troit Citizens' Street-Railway Company. The two latter companies
had lives and franchises from the state, enduring until 1920, and
there was no want of power in the city or city council to make a
grant to either of them until 1909, like that now claimed by them un-
der the ordinance of 1879. If the city, after these two companies
have had possession of the streets, has recognized the ordinance of
1879 as valid, by enforcing obligations against them under it, which
could not be enforced under the ordinance of 1862, and which these
companies discharged on the faith of the 1909 extension, and in doing
so expended much money, the question presented is whether the city
is not estopped, as against them, to deny that it has confirmed in
11ais the void grant to the Detroit City RaHway Company, and
made it a valid grant directly to them. The averments of the an·
swer upon this point are as follows:
"That, uuder the provisions of the various ordinances and grants heretofore

referred to, the several street railways to which such grants were made wero
required to, and did, pave, repave, and repair, and keep clean, portions of
the streets between and adjacent to their tracl,s, and in SO doing expended
large sums of money for permanent improvements on the streets so OCCllpil'tl
by them. That, during the years 1890 and 18\)1, some of said comp:m!ps,
their successors and assigns, were required to alter the grading of the streets,
and to relay, at /,'1'eat expense and labor, many miles of the track, and since
.Tanuary 3, 1889, have constructpd many miles of track on new lines, and
extensions of old ones, ali of which they did with the full knowl 'dge and
understanding of the city of Detroit, and solely by reason of Its admission
and agreement th:lt the rig-hts, privilegps, pX!('lIsions of time, contained and
made in and by the ordinance aforesaid, adopted November 14, 18iD, were
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valid and binding and enforceable on said city, as well as on saId comp:my.
That in the year 1890 the said city of Detroit repaved Jefferson avenue from
Mt. Elliott avenue to 'Voodward avenue, and the said Detroit City Railway
Company was thereby required to, and dill, rebuild its entire track on said
.Jefferson avenue, and change the grade thereof, and did pave between its
tracks, making a permanent improvement, which would last for many years.
That during the year 1891 many other extensive permanent improvements
were made by said Detroit City Railway Company, its successors and as-
signs, involving the outlay of large sums of money, solely by reason of the un-
derstanding between the said city and the said company, and of the ad-
mission and agreement of said city of Detroit that the lights of said com-
pany, their successors and assigns, under the ordinance of November 14, 1879.
extended until November 14, 1909. And this defendant avers thRt the said
city of Detroit, by reason of the matters herein set forth, is estopped from
claiming that said ordinance of November 14, 1879, is invRlid, and from tak·
ing any advantage of the Invalidity of said ordinance, should this court, for
any reason, in any proceeding before it, hold the same to be void and in-
effectual."
My impression is that upon the foregoing averments, though they

are not very clear in distinguishing between the acts of the new
and of the old company, the question suggested above is presented.
The decision of the question is by no means free from difficulty.
Because of the then more important questions, it was not argued at
the bar. As it has, in my view of the other questions, assumed an im-
portance, in deciding the case, not before given to it by counsel, I
do not think it should be disposed of without full argument. More
than this, the magnitude of the interest of both parties to this
cause is such that all doubt or ambiguity in regard to the exact
facts upon the point should be removed by amendment. 'The facts
can hardly be the subject of much dispute between the parties, be-
cause many or all of them must be capable of record proof, and
it is hoped the parties can agree upon them. The order of the
court, therefore, will be for a further argument of the point stated,
with leave to the defendants, within 10 days from the filing of
this opinion, to amend their answers to more distinctly disclose
the facts upon the point. If complainant cannot accept defend-
ants' statement of facts in the amendment, a replication may be
filed, and evidence taken, as in other cases.

SWAN, District Judge, (dissenting.) The opmlOn of the cir-
cuit judge, in my judgment, in its reasoning and conclusions, is
so utterly subversive of the principles of equity that I am unwilling,
by my silence, to sanction an apparent assent to what seems to
me to be a most inequitable result. "-'he bill sets forth, in sub-
stance, the original street-railway ordinance of November 24, 1862,
the incorporation of the Detroit City Railway Company for 30 years
under the tram-railway act, the passage of the ordinance of No-
vember 14, 1879; and reciting that the railroad company insists on
the right, under that ordinance, to operate its railways until 1909,
as the basis of the interference of a court of equity, it then alleges
that:
"Said ordinance of November 14, 1879, so far as It purports to extend the

rights of the Detroit City Railway, and enlarge the powers and privileges
theretofore conferred upon It by said common council beyond the 9th of May,
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1893, was wholly Invalid, and not within the power or authority of the com-
mon council of said city to grant or confer upon said railway company, anl\
that the legislature has never given the power to Ruid common council to grant
such privileges to said company, extending beyond its corporate life, and that
the constitution prohibits granting such a privilege."
The only equity it pleads is cootained in its eighteenth and nine-

teenth paragraphs:
"(18) The right or privilege of maintaining and operating street railways

on the streets above mentioned, on which said City Railway Company con-
structed its lines of railway, is of great value; and if your orator was now
free to enter into a contract with a company or companles, whereby it might

such right or privilege to such company or companies, unemban'assed
by claims or threats of the said defendants, and especially of said Detroit
Citizens' Street Railway, your orator might dispose of said right or priv-
ilege for a large sum of money, amonnting at least to the sum of $1,000,000.
(19) ... ... ... 'l'he common council of said city desired to negotiate for, and
if possible to enter into, agreements with a company or companles who may
construct and operate street railways on said strects; but your orator can,
not, by reason of said claims and threats of said defendants, successfully

or enter Into contracts on favorable terms with any company or
companies until the rights of your orator and the defendants hereto are deter-
mined, with respect to the time when the privileges granted to the Detroit
City Railway expire."
The relief prayed is-

"That all rights and privileges under an ordinance of said city passed
November 24, 1862, granting to the Detroit Street Railway the right to con-
strnct. maintain, and operate lines of street railway in any of the streets of
the or under the ordinance amendatory thereof, or supplementary there-
to, terminate on the 9th day of May, 1893, and that the right of the city to
the control of the :::tl'eets, and to the granting by it of all rlghts and priv-
ileges of eonstl1lC.'ting and operatin.o; street railways thereon, may be de-
termined, and that the defendants, or any of them, maintaining or
street railways in said streets, be compelled, by mandatory injunction 0)"
decree, to vacate the same, and remove thcir tracks, immediately after said
date, and be perpetually pnjoined from maintaining or operating said rail-
ways on said streets after said date, except by permission of complainant,
:md for other and further relief."
There is no offer in the bill to reimburse or compensate the

street-railway companies, or either of them, in whole or part, for
the expenditures made by them, or to return the moneys, or any
part of the moneys, exacted by the city from the companies by way
of taxes in excess of the license fees to which, under the ordinance
of 1862, the city was limited, nor is it denied that these expend-
itures were made, and taxes exacted, in consideration of, and
reliance upon, the validity of the ordinance of 1879, and the good
faith of the city. Neither is it contended that the street-railway
companies, or either of them, have in any particular violated the
terms upon which the said city granted the use of the streets for
the operation of their railways, or that in the use and enjoyment
of which grant the public easement or travel is in any way ob-
structed or impaired, nor that they have failed in any circumstance
or degree to meet the needs, or even the demands, of the public
for cheap and rapid transportation. Neither is there any pre-
tense that the complainant was inveigled into granting this ease-
ment by fraud, or that the consideration for which it was granted
was inadequate. The entire claim and theory of the bill is rested
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on the propositions (1) that the city had no power to grant an
easement extending beyond the life of the corporation, and there-
fore the ordinance of November 14, 1879, is void: and (2) that a
court of equity has jurisdiction to rescind the grant, decree the
right of the grantee terminated, remove the tracks of the defend-
ant from its streets, to the end that the city may make a new and
better bargain for their use.
It is conceded that, if the grant in question had been made to

a corporation composed of the same individuals, its validity would
be unimpeachable in law, as well as in equity.
Accepting, as we must, the truth of all the facts pleaded in the

answer, the cause having been heard on bill and answer, there
can be no doubt that, had the camplainant's bill set forth these
facts, a demurrer to the bill for want of equity would have raised
every question material to the decision of the case. In my view
of the admitted facts, therefore, the court is not, in the first in-
stance, concerned with the construction to be given to the powers
of the municipality, nor to inquire whether or not it has, in this
case, exceeded the strict legal limits of those powers. In what I
have to say, I accept as undeniable the statement of the law as
to the powers of such corporations as laid down by Dillon on l\funic-
ipal Corporations, (section 89,) and approved by Judge Grant in
Taylor v. Railway Co., 80 Mich. 82, 45 N. W. Rep. 335, that:
"Municipal corporations derive their sole sources of power from legislative

enactment. The rule has been long and unquestionably established that
municipal corpot'ations are limited to those powers which are granted-First,
in express words; second, necessarily incident to the powers expressly
grantl'd; third, those which are essential and indispensable to the declarell
objects and purposes of the corporation."
I accept also the rule of construction of legislative grants to

corporations, public and private, enunciated in Minturn v. Larue,
23 How. 436-
"That only such powers and rights can be exercised under them as are
clearly comprehended within the words of the act, or derived therefrom by
necessary implication, regard being bad to the objects of the grant. Any
ambignity or doubt arising out of the terms used by the legislature must be
resolved in favor of the public."
Whether or not the city, under this rule of construction of its

charter and the statute of 1855, under which it acted, proceeded
ultra vires, to such an extent as to make its ordinance a mere
usurpation of power, is a subordinate question, upon which, I am
frank to say, I entirely dissent from the opinion of the circuit
judge.
The first and main question is: (1) Does the case made entitle

the complainant to the relief prayed in the bill'! And the sec-
ond question, of almost equal importance, is: (2) Conceding that
the city exceeded its powers in granting to the railway company
an easement in its streets for 30 years from November 14, 1879,
will a court of equity aid complainant, upon the facts evidenced
by the bill and answer?
Does the case made entitle complainant to the relief prayed in

the bill?
v ..56F.no.1l-57
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1. This is nominally a suit for equitable relief, and the effect of
the mandatory injunction asked, if granted, will be to practically
forfeit and sequester, under the forms of law, and in disregard of
deliberate and repeated assurances and contracts of the com-
plainant, under which it and the defendants have acted, the prop-
erty rights and privileges, of immense value, owned by the prin-
cipal defendants, and also the valuable dependent property and se-
cUI'ities of their mortgages, all of which were confessedly acquired
in good faith, and for valuable considerations, and which the com-
plainant still holds, without tendering compensation to the rail-
way companies for their expenditures and investments, amounting
to millions of dollars, or offering to return any part of the
consideration reeeh'ed by it in taxes and otherwise, aggregating
nearly $100,000 more, under the very ordinance, and only by virtue
of that ordinance, which it now asks the court of equity to declare
null and void,-an ordinance under which the complainant has
acted for 14 years, and expressly authorized, and in some cases
even required, investments, and exacted the taxes thereon. As-
suming that the city had transgressed its powers in making' the
grant in question and that a -court of law, were this case within its
cognizance, would be compelled to so adjudge, under the rigid rules
whieh control its decisions, is it possible, under the admitted facts
of this case, that a court of equity will shut its eyes to the iniquity
of the demands of the complainant? The question should carry
its own answer. It is a familiar maxim of equity jurisprullenee
that "nothing can call forth a court of equity into activity but
conscience, good faith, and reasonable diligence." Another maxim
is that "he who seeks equity must do, or offer to do, equity." The
relief prayed calls for the exercise of one of the highest powerFl
of a conrt of equity, nptly termed in II'Win v. Dixion, 9 How. 33, "the
extraordinary or transcendent power of injunction, and is therefor!'
to be used sparingly, and only in a clear and plain caFle," and of
which it is well said in Bonaparte v. Railroad, Baldw. 217, 218:
"There is no power, the exercise of which is more delicate, requires greater

caution, deliberation, and sound discretion, or more dangerous, in a doubtful
case. * * * It is the strong ann of equity, that never ought to be ex-
tended, unless to cases of great injury, when courts of law canuot confer an
adequate or commensurate remedy in damages. The right must be clear,
the injury impending or threatened, so as to be avert, d only by the pro-
teC"tive, prev(>1)tive proce;'s of injunction; hut 1hat "ill not he nwar,1e,] in
doubtful cases, or new ones not coming within well-established principles, for
if it issues erroneously an irreparable injury is inflicted, for which there can
be no [·edress; it ]wing the aet of a court, not of a party who pelYs for it.
It will be refused till the courts are satisfied that the case before them is of
a right about to be destroyed, irrl'parably injured, or great and lasting in-
jury about to be done, by an illegal act."

Whether this bill is to be regarded as one for the cancellation 01
the contract of November 14, 1879, and a bill quia timet, or as in·
voking equitable interference against a nuisance, the principles
mentioned, reinforced, as is their application, by the avowed ob·
jects of the bill, its utter lack of allegation or averment of any fact,
matter, or thing necessitating equitable interference, and the con·
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ceded facts, in the face of which we are asked to interfere, are
fatal to the maintenance of this suit. If it can be taken as a bill
for the cancellation of the contract made by the ordinance of No-
vember 14, 1879, it is a call for the exercise of the higheflt chancery
power,-a power most frequently exerted in cases of fraud, acci-
dent, or mistake, which ought never to be exercised except in a clear
(;ase. Atlantic Delaine Co. v. James, 94 U. S. 214; Marble Co. v.
Ripley, 10 Wall. 354. In the last case a corporation had bought
lands charged by a covenant inseparable from the deed by which
the land was originally conveyed, and which was part of the con-
sideration of a contract made with the vendor. The company, re-
taining the deed, sought to have the contract rescinded and can-
celed on the ground that one Ripley, through whom· they de-
rived title, had not performed the duties which the contract im-
posed on him; that though it was, when made, intended to operate
for the equal benefit of both parties, it had become, in the progress
of time, oppressive and burdensome to complainants, or, as they
denominated it, unconscionable; that it made them partners with
the original grantor and his successors, whether they will or not,
and that, if corporations cannot enter into partnership, they cnnnot
purchase lands subject to the obligation of the coming partners,
and therefore the contract restrained the alienability of the prop-
erty. The court said, inter alia:
"The agreement is inseparable from the deed for the land. They were

made at the same time, and they are parts of one 'Vhat is
asked, therefore, is not to rescind the entire contract, but to strike out a
part which has become onerous to one of the parties. It is clear that the
rights secured to Ripley by the agreement were a part of the considpration
for his grant in the land, and so it was understood at the time his deed was
made. But the deed was an executed contract; it conveyed the title to the
grantee; and if, the agreement is resCiinded by dpcree of the court,
the consideration is taken from the vendor after his conveyance has taken
effect, lilld yet his grant is in force. It is bdieved that nctiolL hy a
court of equity is quite unprecerlented. It has been ruled that, whm a party
seeking to set aside a conveyance made by him has received part of the con·
sideration, he mnst return it before a court of equity will cancel the con-
veyance. • • • Nor is it any reason for rescinding the contract that it
has become more burdensome in its oppration upon the complninants than
was anticipated. It it be, Indeed, unequal now,-that is, be unconsdonable,
-that might possibly be a reason why a court should refuse to decree It.s
flpecific performance, but it has nothing to do with the question Whether it
flhall be ordered to be canrele(]. It is not the province of a court of equity
to undo a bargain because it is hard."
See, also, Putnam Y. Grand Rapids, 58 Mich. 419, 25 N. W. Rep.

Rep. 330, which expressly applies this doctrine to the contracts
of municipal corporations.
The avowed ohject of this bill-its only purpose-is to obtain

the aid of a court of equity to repudiate the complainant's con-
tract on the ground that, if freed from it, complainant might dis-
pose of such right or privilege for a large sum of money, amount-
ing at least to the sum of $1,000,000. If a more absurd and un-
conscionable pretense for invoking its plenary jurisdiction was
ever presented to a court of equity, the case has not been cited.
There is neither pretense nor allegation that the contract, when
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entered into, was unreasonably hard or unfair, or that either party
so regarded it, or even now avers it has that character; but the
right to this extraordinary relief is based wholly upon the proposi-
tion, not that the contract was prohibited by law, but that the
authority to make it had not been expressly granted by the legis-
lature. If it be true, as the bill alleges, that this grant was "wholly
invalid," where is the equitable jurisdiction of this court? In
Oakland v. Carpentier, 21 Cal. 642, the city of Oakland filed a bill
to set aside and cancel a grant made by ordinance of the city to
Carpentier, of the exclusive right and privilege, for 37 years, of
constructing wharves, piers, and docks at any point within the
corporate limits of the town, with the right of collecting wharf·
age at such rates as he might deem reasonable. The grant was
made in 1852. The suit was brought in 1854 to cancel the grant,
and enforce a surrender of the interests and property transferred,
or claimed to be transferred, thereby to Carpentier. The grounds
alleged for the interposition of equity were that the grant or can·
veyance was obtained by fraud on the part of Carpentier, and was
made without authority on the part of the trustees in whom the
municipal powers of the city were vested, and that it constituted
a cloud upon the title of the city, and embarrassed her in the exer·
cise of her legitimate functions. The charges of fraud the court
found wholly unsustained by the proofs, and thus disposed of the
remaining allegations of the bill on which the city sought relief,
in an opinion by Chief Justice Field, now associate justice of the
supreme court of the United States:
"Stripped of the charges of fraud, the whole claim for equitable relief falls

to the ground. The grant was either valid or void or voidable, or if, as
contended by counsel for respondents, there can be no occasion for the inter-
ference of a court of equity if void, the condition of things-of the rights,
privileges, and the estate of the city-remains as though no transfer had been
attempted. No cloud is cast upon her title, and no embarrassment can at·
tend the exercise of her legitimate functions. She has only to proceed and
assert her privileges and claim her interest, and whoever interferes with them
will be a trespasser. If, however, the grant is only voidable, and not void,
the plaintiff, seeking aid of a court of equity, can only obtain equity by do-
ing equity; that is, she can only obtain relief from the acts of the agents
of the town by tendering compensation to the defendant, who relied upon

for his c:xpenditures. If they [tlw ordinances of the boanl "f trllst()f'sl
are only voidable, that interference of a court of equity cannot be invoked
until equity is done by the party claiming it; that is, by pladng, or offering
to place, the party relying npon the acts of the agents of th(' town in the
same position which he would have occupied but for this reliance upon tlleir
validity."

A rehearing was asked in this cause, but denied in an opinion by
Chief Justice Cope, who had succeeded Chief Justice Field on the
latter's accession to the supreme court of the United States. The
necessity of doing equity, as an indispensable condition to the grant-
ing of equitable relief, was stated with eqnal positiveness in the
case of New Orleans v. Steamship Co., 20 Wall. 387, the general
features of which are not unlike those of the case at bar, although
it is not discolored by the stain of bad faith which marks the
latter. The facts in the case were that in 1865, during the mill·
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tary occupancy of New Orleans by the Union fOlfces, the mayor,
the board of finance, and the board of street landings, appointed by
the commanding general of the department, pursuant to a resolu-
tion passed by said boards, executed, by the command of the mayor,
to the steamship company, a lease of certain water-front property
owned by the city, with the right to inclose and occupy for their
exclusive use the demised premises for a term of 10 years, and to
build thereon wharves, bulkheads, buildings, and other improve-
ments, for which the lessee was to pay an annual rent of $8,000 in
monthly installments, and for which it gave its promissory notes,
-120 in number. The steamship company took possession, and
expended over $65,000 in making the improvements specified in
the lease, and duly paid its notes as they matured, down to April
11, 1866. On the 18th of March, 186G, the government of the city
was handed over by the military authorities to its elective officers.
On the 18th of April, 1866, the city surveyor, under an order of
the city council, approved by the mayor, destroyed the lessee's in-
closure, and did damage to the property amounting to $8,000. To
restrain further acts of violence and obtain damages for that done,
the lessees filed a bill. '1.'he notes for rent given by the company,
and unpaid at the evacuation of the city by the military authori-
ties, were duly delivered to the elected mayor and common council
of the city, who had displaced the military mayor and boards.
Those unpaid when the bill was filed were held by the city then,
and for several months afterwards. They were tendered to the
company by a supplemental answer, and deposited in court. The
city neither tendered back the money paid by the company, nor
disclaimed the validity of the payment, nor offered to return the
amount, nor any part of it, expended by the company in making
the improvements specified in the lease. It was contended on
the part of the city in the court below, and on appeal, that tht,
rights and powers of the military authorities terminated with the
cessation of hostilities, and the restoration of business, and that
they could not create an interest to last beyond that time, and, too,
that no power but the city could alien the rights of the public in
property held for its use, and transfer them to an individual or
company to the exclusion of the public. The circuit court de-
creed in favor of the steamship company, and the supreme court
of the United States affirmed the decree. Mr. Justice Swayne, who
delivered the opinion, said::'It has been strenuously insisted that the lease was made by Kennedy
wlthont authority, and was therefore void ab initio, and that, if this was not
so. its pfficacy, npon the principle of the jm; post lilllluinrll. wholly ('P:1J"P{]
when the government of the city was surrendered hy the military authorities
of the United States to the mayor and council elected under the city charter."

Holding that the appointment of Kennedy as mayor, and of the
boards of finance and street landings were valid, and that thev
were clothed with the powers and duty of their respective positions,
and that the lease was within the scope of their authority, though
they had no express authority to occupy, he says:
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"But, conceding this to be so, it is insisted that when the military jurisdic-
tion terminated the lease fell with it. "Ve cannot take this view of the
subject. The question arises whether the instrument was a fair and rea-
sonable exercise of the authority under which it was made. A large amount
of money was to be expended, and was expemled, by the lessees. The lease
was liable to be alllll1Ul'<! if the expenditures \\"l'1"e not nlade, and the work
done, within the limited time specified. The 'war might last many years,
or it might at any time cease, and the state and city be restored to tlJeil'
normal condition. The improvements to be made were to the welfare and
prosperity of the city. '.rhe company had a right to use tlJem for only a
limited time. '* ... ... When the military authorities retired, the unpaid notes
were all handed over to the city. The city took tlJe place of the United
States, and became entitled to all their rights under the contract. ... * *
'l'he company became bound to the city, in all respects, as it had been before
bound to tlJe covenantees in the lease. The city thereafter collected one of
the notes subsequently due, :md it holds the funds without an offer to return
it, while conducting this litigation. It has also to be borne in mind that
there has been no effort of adjustment touching the lasting and valuahle
improvements llIade by the compan,v, nor is there flny complaint that tlw
company has failed, in any particular, to fulfill their contrad. We thinl;:
the lease was a fair and reasonable exercise of the power vested in the mill.-
tary mayor and the two boards, and the injunction aWflrded by the court
below was properly decreed. The jus post liminium, and the law of nui-
sance, have no application to the case. 'Ve do not intend to impugn the
general principles that the contracts of the conqueror, touching things in
conquered territory, lose their efficacy when his dominion ceases. We de-
cide this case upon it.<; own peculiar circumstances, which are sufficient to
take it out of the rule."
Mr. Justice Huut, who concurred specially, held that:
"The reception and holding of the rent is a clf!:l!' and unqualified act of r:niti-

cation, which bars the defense of want of authority. to execute the lease
trom which it issued. It is in violation of every principle of honesty and of
sound morality that one should retaIn the benefit of an act of his agent, and
at same time repudiate such act."
It is to be noted that no express authority to make the lease was

conferred upon the military mayor and the boards, but their action
was sustained as within the lines of their duties as civil officers.

Justice Field, who dissented on the g-round that when military
occupation ceased the property of the city reverted, with the title
unimpaired, impliedly admitted that the reception and retention
of rent, under the law, ratified it, even though it were the act of
unauthorized public agents, but thought that the retention of the
proceeds of a sing-Ie note for $(;66, paid by the lessees, which was all
that the city withheld, "might be justified or explained on the
grounds consistent with the repudiation of the lease." The obliga-
tion to do equity as a condition of relief, here insisted upon, is
simply and purely an application of the rule in actions where a con-
tract is sought to be l'p<;einded on the ground of fraud, and nowhere
has this wholesome doctrine been more strongly inculcated than in
Michigan. Merrill v. Wilson, 66 Mich. 243, 33 N. W. Rep. 716, and
cases cited.
But it is argued that the common council exceeded its powers,

and that all persons who deal with it are chargeable with notice of
the limitations imposed by its charter. The public is exempt from
responsibility for the acts of its agents beyond these powers, and
no equities can avail the city's grantee, nor can numberless acts of
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ratification heal defect of authority, or a transgression of the very
letter of its charter. This would be true if the contract in question
were prohibited by statute, or immoral; but when, as here, there is,
at the utmost, only a defect of power, and even though specific
performance of the contract might not be enforced, the corporation
may be held liable, even at law, on a contract of which it has had
the benefit, when it has induced a party, relying on its promise,
and in execution of the contract, to spend money and perform his
part thereof. This distinction has been frequently recognized and
applied. Hitchcock Y. Galveston, U() U. R. 3ril; State Board of Agri-
culture v. Citizens' St. Ry. Co., 47 Ind. 407; Allegheny City v.
)[cClurkan, 14 1'a. St. 81; Hailway CO. Y. McCarthy, !)(; U. R. 258--267;
Parkersburg v. Brown, 106 U. S. 487, 503, 1 Sup. Ct. Rep. 442; Chap-
man v. Douglas Co., 107 U. S. 355, 2 Sup. Ct. Rep. G2; Bank v. 'l'<Ywn-
send, 139 U.· S. 67, 71, 11 Sup. Ct. Rep. 49G; East St. Louis v. St.
lJOuis Gaslight, etc., Co., 98 Ill. 415. If a court of law may go to this
extent in enforcing the claims of common honesty, can there be
doubt that a court of equity may mold its decree to the same end
under like conditions? It is conceded that, were the city an in-
dividual, its attempt to repudiate its solemn obligations, recognized
by it for a period nearly equal to that prescribed by the statute of
limitation for bringing real actions, would justly be lwld wanting
in good faith, but it is said that this rule cannot be enforced against
a municipality. Do courts of equity extend immunity to municipal
dishonesty? I find no warrant for that doctrine. "The obligation
to do justice rests upon all persons, natural or artificial; and, if a
county obtains the money or property of others without authority,
the law, independent of any statute, will compel restitution or com-
pensation." Marsh Y. Fulton Co., 10 Wall. 67G; Louisiana v. Wood,
102 U. S. 299; Chapman v. Douglas Co., 107 U. S. 355, 2 Sup. Ct.
Rep. 62; Bank v. Townsend, 139 U. S. 75, 11 Sup. Ct. Rep. 496;
Clark v. Saline Co., 9 Neb. 516, 4 N. W. Rep. 246.
Or, as put in the vigorous lan/.,'1lage of Chief Justice Field, in

Pimental v. San Francisco, 21 Cal. 3H2, "where the city, under a
void ordinance, sold certain of its property, and retained the pro-
ceeds, and, when sued for the amounts, pleaded the invalidity of the
ordinance, and sought to escape liability on the ground that the city
was under no obligation to respond for the acts of its officers under
that ordinance," the chief justice said:
"The city is not exempt from the common obligation to do justice which

binds individuals. Such obligations rest lIpon all p'rsons, whether nntural
or artificial. If the city obtained the money of another by mistake, or with-
out authority of law, it is her duty to refund it, from 1his general obligation.
If she obtained other property, whkh does not belong to !leI', it is 1H'1' (Iut.1'
to restore it, or to render an equivalent tllCrefor, from the like obligation.
Argenti v. San Frandsen, 1(; Cal. 282. 'll1(' l('gal liability spring!" from 11w
moral duty to make restitution, and we do not appreciate the morality which
denies, in such cases, any rights to thl' imlividl1al w!losl' money or other ProT'-
erty has been thus appropriated. The law countenances no such wretched
ethics. Its end, always, is to do justice."
I am unable to perceive any distinction between the morality of

retaining money dishonestly acquired, and that involved in denying


