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tions of portions of said land for sale, and to make sales, and exe-
cute conveyances to purchasers. The point made is that the
building of complainant’s railroad may be an impediment to the
selections and sales contemplated by said act, and theréfore the
act is to be so construed as to forbid the building of railroads and
highways acrosg said lands. To so construe the act, and give it
force as a valid law, would make the erection of houses and other
improvements upon these lands also unlawful, and deprive the
patentees of vested rights. I consider this a sufficient reason
for declining to give it such a construction. Amnother reason
against it is that the law is by its own terms dependent for its
practical operation upon the consent of the Indians. The commis-
sioners to be appointed under it can effect nothing, unless they
shall be empowered to act by the Indians. No such power has
been given as yet, and it may never be given.

My conclusion is that the complainant is entitled to an injune-
tion pendente lite, as prayed in his bill of complaint.

=

FRIEDMAN et al. v. HARRINGTON.
(Circuit Court, D. Massachusetts. July 11, 1893)
No. 3,014.

FEpERAL CoURTS—PRACTICE—QUESTION PENDING IN SUPREME COURT.

A federal court should continue a suit in equity brought to restrain a
gtate officer from enforcing a law (Act Mass. March 10, 1891, c. 58) relat-
ing to the coloration of oleomargarine, the constitutionality of which is
involved in cases pending before the United States supreme court, when
it appears that complainant bas dealt, and will deal, only in original
packages brought into the state, and that the state will not bring any
suit to enforce the law against a dealer in original packages until the test
cases are decided by the United States supreme court.

In Equity. Bill by Joseph N. Friedman and Gustavus F. Swift,
copartners under the name of Friedman & Swift, against Charles
Harrington, to restrain respondent from 1nst1tut1ng any proceeding
against complainants under Act Mass. March 10, 1891, ¢. 58. Heard
on demurrer to the bill. Cause continued.

Robert M. Morse and Henry M. Ayars, for complainants.
Albert E. Pillsbury, Atty. Gen., for the Commonwealth.
Thomas M. Babson, for defendant.

COLT, Circuit Judge. This case raises the question of the con-
stitutionality of a law of the state of Massachusetts, passed March
10, 1891, relating to the coloration of oleomargarine. Aects 1891,
¢. B8 The same question is raised in two suits (Com. v. Huntley
and In re Plumley) now pending before the United States supreme
court upon appeal from the supreme judicial court of Massachusetts.
Under such circumstances, I do not think that the circuit court
should be required to pass upon this question, unless there are
special reasons calling for such decision. The plaintiffs in the
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present bill seek to enjoin the defendant, who is the milk inspector
for the city of Boston, from instituting any criminal prosecution or
other proceeding against them or their agents under the said act.
This hearing was had upon demurrer to the bill.

The bill alleges that the plaintiffs, who are citizens of the state
of Illinois, are wholesale dealers in oleomargarine, and that they
have heretofore sold, and propose hereafter to sell, the same, only
in the original packages brought into the state of Massachusetts.
The statement is made by the attorney general of Massachusetts,
representing the defendant, that no case has been brought under
this act against a dealer in the original packages, and that it is not
proposed to bring any until the constitutionality of the law has
been passed upon by the supreme court of the United States in the
test cases pending there. This statement is not denied by the
plaintiffs. Under these circumstances, I do not see what good a
decision of this court can do the plaintiffs. If a decision were made in
their favor, it would undoubtedly be appealed by the commonwealth
to the supreme court; and, if an injunction were granted against
the defendant pending a decision upon such appeal, its operation
would be of no substantial benefit to the plaintiffs, because the
commonwealth has not and does mnot propose to enforce the law
against sales of original packages of olecomargarine. It is possible
that the supreme court may, upon motion, advance the cases there
pending upon its calendar, or they may be submitted upon printed
arguments, and thus a final determination of this question may be
speedily reached. As the property richts of the defendant are not
endangered by delay, and as this question can only be settled by a
decision of the supreme court, I must decline to pass upon the ques-
tion at this time, and direct that the case be continued until the
next term of this court,

POLLARD et al. v. SALTONSTALL et al.

(Circuit Court, D. Massachusetts. June 26, 1893.)
No. 2,600.

1. CEATTEL MORTGAGES—BILL OF SALE As SEcCuRITY.
bill of sale of personal property, given as security for a loan, is,
in effect, a mortgage, and is subject to the statutes relating to chattel
mortgages.
2. SAME—RECORDING—QG00DS8 AT SEA—POSSESSION BY MORTGAGEE—DILIGENCE.
The Massachusetts statutes relating to chattel mortgages except from
the necessity of recording all mortgages of goods at sea or abroad if the
mortgagee takes possession of the goods as soon as may be after their
arrival in the state. Held, that where a shipment of hides was mortgaged
while at sea or abroad, and demand for possession was made nine days
after the ship’s arrival, and while the goods were still in possession
of the customs officials, this was sufficient diligence as against a third
person holding a subsequent bill of sale.
8. SAME—CONSTRUCTION,
A chattel mortgage given at Boston on “about 6,000 hides,” then laden
or to be laden on a certain vessel on the coast of Africa, will cover the
;v(l)l&l)e lIot of hides, though it turns out that there are somewhat more than
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In Equity. Bill by Reuben T. Pollard and others against Lev-
erett Saltonstall and another to foreclose a chattel mortgage, and
for an injunction. Decree for complainants.

Charles K. Cobb, for complainants.
Lewis 8. Dabney, for defendant Reardon.

COLT, Circuit Judge. On July 21, 1888, Nathaniel B. Mans-
field, of Manchester, Mass., now deceased, being indebted to the
plaintiffs upon certain promissory notes, wrote the following letter:

“Boston, July 21, 1888.

“Mess. Pollard, Pettus & Co.—Dear Sir: I would like to arrange with you
to extend that $10,500 note 14 30 days 354 60 days. The vessel that took the
tobacco to Sierra Leone had her charter canceled at that port for want of
sufficient return cargo, and the hides will come forward by the Rebecca
Goddard. I will give you a bill of sale of the 6,000 hides as security. You
will accommodate me very much by so doing.

“Yours, truly, N. B. Mansfield.”

The extension was granted, and the following bill of sale was
subsequently delivered to the plaintiffs:

“Be it known that I, Nathaniel B. Mansfield, of Manchester, in the county
of Essex, and commonwealth of Massachusetts, for and in consideration of
one dollar and other good and valuable considerations, the receipt whereof is
acknowledged, have bargained and sold, and by these presents do bargain
and sell, unto Pollard, Pettus & Company, of New York, copartners, having
their usual place of business at numbers 54 and 56 Broad street, in the city
of New York, about six thousand dry Sierra Leone hides, now laden or to be
laden on board the bark Rebecca Goddard on her present voyage; the said
hides being of the present market value of one dollar and sixty cents each.
In testimony whereof I have hereunto set my hand and seal this third day
of August, 1888. N. B. Mansfield. {Seal.]

“In presence of Sidney D. Shattuck.”

Several weeks after this the said Mansfield, in consideration of
the indorsement by the defendant Edmund Reardon of a mnote of
$8,000, executed and delivered the following paper:

“Boston, Oet. 16, 1888.
“John Reardon & Sons, to N. B. Mansficld, Dr.

“Tor 7,000 dry hides, now laden either on the bark Rebecca Goddard or
bark Elmiranda, on the coast of Africa, and to be forwarded by either of
the above vessels to Boston.

“Bill of lading to be delivered on recelpt by me.

£$10,000. Received payment, N. B. Mansfield.”

This note was discounted, and the proceeds went to Mansfield,
‘When the note became due it was renewed by a second note for
the same amount, dated February 19, 1889, payable three months
after date. The second note was protested at maturity, and paid
by Reardon the next day. In November, 1888, the bill of lading
mentioned in the paper of October 16th was delivered to Reardon,
after being indorsed as follows: “Deliver to John Reardon & Sons.
N. B. Mansfield.” The Elmiranda arrived in Boston, April 8, 1889,
laden with 7,040 hides. A permit was issued April 16th to John
Reardon & Sons to land and deliver the hides. After the issue
of the permit the hides passed into the charge of the government in-
spector or appraiser. I1f appears that goods are not delivered
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under a permit until after the inspector has made his report. On
April 17th, the plaintiffs, through their counsel, made a demand
for the hides upon John M. Fiske, deputy collector. Two days
after, and while the hides were still in the possession of the gov-
ernment, the following agreement was entered into between the
parties:

“Boston, 19th April, 1889.

“It is agreed that the dry hides now on board bark Elmiranda may be
delivered to John Reardon & Sons, and the sald John Reardon & Sons agree
to receive the same, and to hold them wuntil the further order of the court in
the suit brought by Reuben T. Pollard and others against Leverett Salton-
stall and another in the circuit court of the United States for the district of
Massachusetts, and said Reardon & Sons agree that said delivery to them
shall be without prejudice to any right of the plaintiffs in said suit: pro-
vided, however, that if the injunction asked for by the plaintiffs in said suit
shall be refused by the court, the obligation of said Reardon & Sons to hold
said hides under this agreement shall thcereupon be ended.”

The main question presented in this case is, which party has
the better title to the hides? It is clear upon the evidence that
the transaction respecting the hides between Mansfield and the
plaintiffs constituted a mortgage, and not a sale. In his letter
to the plaintiffs of July 21st, Mansfield says, “I will give you a
bill of sale of the 6,000 hides as security,” and in a letter dated
October 2d, he says, “In any event, you are fully secured, as the
hides of which you hold the bill of sale are worth,” etc. A test
of a legal mortgage of personal property is where the instrument
is one of sale, with a condition, expressed or implied, that the sale
is to be defeated by the debtor’s performance of the agreement;
and the general rule is, where an instrument of transfer is given,
and possession is not taken by the creditor, and the transaction
resolves itself into security for a debt, it is construed to be a mort-
gage. dJones, Chat. Mortg. § 8; Wilmerding v. Mitchell, 42 N. J.
Law, 476; Conard v. Insurance Co., 1 Pet. 386, 446; Smith v. Beat-
tie, 31 N. Y. 542; Barron v. Paxton, 5 Johns. 258; Langdon v.
Buel, 9 Wend. 80. In Esson v. Tarbell, 9 Cush. 407, 413, Chief
Justice Shaw says:

“It is true that at common law, to make a valid sale as against third
parties, possession must accompany and follow the conveyance; but this
only applies to absolute conveyances, when the retaining of possession by
the vendor, being contrary to the avowed object of the sale, is regarded as
a badge of fraud. But this rule i not applicable to mortgages, where the
possession of the mortgagor is perfectly consistent with all the apparent
purposes of a conveyance for the security of a debt.”

The laws of Massachusetts provide that all chattel mortgages
must be recorded, and, unless so recorded, or possession given and
retained by the mortgagee, ithey shall not be valid against third
parties, but the statute contains this exception:

“Sec. 3. No record pursuant to section one shall be necessary to the valid-
ity of a mortgage or other instrument relating to a ship or vessel, nor to the
validity of a mortgage of goods at sea or abroad, if the mortgagee takes
possession of such goods as soon as may be after their arrival in this com-
monwealth.” Pub. St. Mass., ¢. 192, §§ 1-3; Acts 1883, c. 73.

The contract between these parties being governed by the law
of Massachusetts, and relating to a mortgage of goods at sea or
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abroad, it became unnecessary to record the instrument. The
statute also provides that the mortgagee must take possession of
the goods as soon as may be after their arrival in the common-
wealth. T think there was no lack of diligence in this respect on
the part of the plaintiffs. The vessel arrived April 8th, and demand
was made and suit brought by the plaintiffs April 17th, and before
the goods bad passed out of the hands of the government. As be-
tween the plaintiffs and defendants, I am of opinion that the former
have a prior claim to the hides in controversy. The objections
interposed by the defendants are insufficient, and do not meet the
facts of the case. If this transaction had been a sale, and not a
mortgage given as security for a debt, there would be some force
in the position taken by the defendants that the plaintiffs must
show an actual delivery of the goods to themselves, or something
equivalent thereto, in order to defeat the defendants’ title. But
the rule of law respecting sales does not apply to this case.

Again, it is contended that there is no sufficient proof that on
August 3, 1888, Mansfield was the owner of 6,000 dry Sierra Leone
hides; but I think the letter of instruction given by Mansfield to
Capt. Nelson, and other evidence, sufficiently establishes title to the
hides in Mansfield at that time, in the absence of any evidence to
the contrary.

It is further urged that the conveyance under which the plain-
tiffs claim is of “about 6,000 hides,” and that this language should
not be construed to cover a cargo of 7,040 hides, which is a mate-
rially greater number; and it is also contended that, where a part
of a mass is sold, a separation is necessary, in order to pass title.
The answer to these propositions is that the instrument did not
undertake to convey a specific number of hides. This is manifest
from the use of the word “about;” and it is also clear to my mind
that Mansfield intended to convey to the plaintiffs all the hides
belonging to him which were laden or were about to be laden
on the Rebecea Goddard, and which were subsequently transferred
to the Elmiranda.

These hides were conveyed to the plaintiffs as security for a note
of $10,500, given by Mansfield, which was to be renewed in the
form of two notes, one payable in 30 and the other in 60 days.
One of these renewed notes was paid, and the other, due October
3, 1888, was not paid, but was again renewed by a note for $5,334.30,
due November 5, 1888. TUpon this note $2,000 was paid Novem-
ber 21, 1888, leaving a balance of $3,33430 due on the original
$10,500 note. The plaintiffs are only entitled to recover this
amount, with interest, under the contract. There is nothing
in the evidence which shows that the hides were conveyed as se-
curity for any other debt than the note for $10,500.

A decree may be entered for the plaintiffs in conformity with
this opinion.
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UNITED STATES v. SOUTHERN PAC. R. CO. et al,, (three cases.)
SAME v. COLTON MARBLE & LIME CO. et al.
(Circuit Couxt, S. D. California. July 10, 1893.)
Nos. 68, 177, 178; and No. 88.

CosTs—UKITED STATES AS A PARTY—SUPREME COURT RULES.

The provision of supreme court rule 24, subd. 4, that no costs “shall be
allowed in this court for or against the United States,”” does not prohibit
the allowance of costs of the lower courts in favor of the United States:
and where a mandate from the supreme court directs a decree in favor
of the United States, without specifying costs, the circuit court may
properly include therein its own costs.

On motion to cancel decree.

George J. Denis, U. 8. Atty., and Joseph H. Call, Sp. Asst. U. 8.
Atty.
Joseph D. Redding, for defendants.

ROSS, District Judge. The mandates of the supreme court di-
rected decrees in these suits in favor of the complainant for the relief
sought. The relief sought by the bills was: (1) Certain specific
relief in respect to lands; (2) general equitable relief; and (3) that
the defendants be required “to stand to and abide such order and
decree therein as shall be agreeable to equity and good conscience.”

The bills contained no express prayer for costs, and, the decrees
as entered having included costs incurred by complainant in this
court, a motion is made on behalf of the defendants to strike out
that portion of the decrees awarding such costs to complainant.

In support of the motion, counsel for the defendants rely upon
subdivision 7 of rule 10, and subdivisions 2, 3, and 4 of rule 24, of the
supreme court, which are as follows:

Rule 10, subd. 7: “In case of reversal, affirmance, or dismissal with costs,
the amount of the cost of printing the record and of the clerk’s fee shall be
taxed against the party against whom costs are given, and shall be inserted
in the body of the mandate or other proper process.”

Rule 24, subd. 2: “In all cases of affirmance of any judgment or decree in

this court, costs shall be allowed to the defendant in error or appellee, unless
otherwise ordered by the court.”

(3) “In cases of reversal of any judgment or decree in this court, costs shall
be allowed to the plaintiff in error or appellant, unless otherwise ordered by
the court. The costs of the transcript of the record from the court below shall
be a part of such costs, and be taxable in that court as costs in the case.”

(4) “Neither of the foregoing sections shall apply to cases where the United
States are a party, but in such cases no costs shall be allowed in this court
for or against the United States.”

By the last subdivision quoted it is declared that neither subdi-
vision 2 nor 3 of rule 24 apply to cases where the United States are
parties; and, further, that in such cases no costs shall be allowed
in the supreme court for or against the United States. So far from
an implication arising from this provision that no costs shall be
allowed in the trial court for the United States, the inference prop-
erly deducible ig the other way; for if, by this rule, the supreme
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